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BANK (RECOVERY AND RESOLUTION) BILL 2020 

Explanatory Memorandum 

1. This Bill is promoted by Mr W. C. Shimmins, MHK on behalf of the Treasury.  

2. The Bill is divided into 14 Parts. Part 1 (preliminary) comprises clauses 1 to 5.  

3. Clauses 1 and 2 deal respectively with the Short Title and Commencement of the 

resulting Act.  

4. Clause 3 deals with interpretation of key terms used in the Bill.  

5. Clause 4 presents the definition of the term “bank” separately from the vast 

majority of the other defined terms; this in recognition of the former’s central 

importance to the resulting Act and the consequent desirability of its being 

distinct. In so doing, clause 4 expressly excludes specified classes of entity or 

institution from the scope of the term.  

6. Clause 5 specifies the scope of the resulting Act.  

7. Clause 6, with which Part 2 (the Authority) commences, designates the Isle of 

Man Financial Services Authority (“FSA”) as the resolution authority for the 

Island. Further, it asserts that in the succeeding provisions of the Bill the 

resolution authority for the Island will be referred to as merely “the Authority”.   

8. Clause 7 specifies the functions of the Authority.  

9. Clause 8 specifies the Authority’s duty with respect to recovery and resolution 

planning. 

10. Clause 9 stipulates that there must, at least, be a functional separation between 

staff carrying out the FSA’s functions as the resolution authority for the Island 

and staff carrying out the FSA’s functions as the Island’s regulatory supervisor. 

11. Clause 10 requires the Authority to make efforts to reach joint decisions with 

overseas-based resolution authorities in respect of the assessment and adoption 

of group resolution plans. It also specifies the circumstances in which agreement 

must be sought with an overseas-based resolution authority as to the scope of 

resolution plans.  

12. Clause 11 authorises the Authority to develop and enter into framework 

cooperation agreements with other competent authorities. 

13. Clause 12 specifies the possible sources of funding for the ongoing 

administrative operations of the Authority.  

14. Clause 13 stipulates that the Authority be provided with adequate staff and 

financial resources to enable it to properly perform its functions. It specifies 

factors that the Authority itself must take into account, and also empowers the 
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Authority to take specified steps to secure additional resources where 

necessary.  

15. Clause 14 empowers the Authority to delegate, in exercise of the Authority’s 

discretion, any of its functions under the resulting Act. 

16. Clause 15 applies to the resulting Act section 33 (statutory indemnity) of the 

Financial Services Act 2008, subject to modifications specified in the clause.  

17. Clause 16, with which Part 3 (recovery planning) commences, empowers the 

Authority to require banks, on pain of the Authority’s taking action for a breach, 

to prepare and submit to it recovery plans and to regularly update those plans. 

Any such requirement imposed by the Authority must be notified to the bank 

through a direction that specifies, inter alia, the date by which compliance is 

expected. The boards of directors of banks are enjoined to review and approve 

these recovery plans before submitting them to the Authority. 

18. Clause 17 requires the Authority to examine recovery plans it receives from 

banks pursuant to clause 16 and, in so doing, to seek to identify in each case any 

actions therein that may adversely impact on the resolvability of the bank. 

Following such review, the Authority is required to determine its proposed 

course of action with regard to matters addressed in the recovery plan, and to 

transmit the recovery plan to specified parties based overseas.  

19. Clause 18 permits the requirement in respect of recovery plans to be satisfied by 

the submission of a group-wide recovery plan. This provision applies only to 

banks conducting business in the Island that are part of a group of banks some 

of which are situated outside of the Island.  

20. Clause 19 makes general provisions regarding the contents of recovery plans and 

specifies certain notifications that bank management must provide, on pain of 

the Authority’s taking action for a breach. Importantly, it stipulates that a 

recovery plan must not assume access to extraordinary public financial support.  

21. Clause 20 requires the Authority to review each recovery plan submitted to it, 

with a view to assessing the extent to which it meets specified criteria. The 

clause also stipulates factors that the Authority must take into account when 

making this assessment.  

22. Clause 21 stipulates that recovery plans are confidential and must be treated as 

such. Failure to do so constitutes a criminal offence triable summarily.  

23. Clause 22 specifies the steps to be taken by the Authority if a bank fails to submit 

a recovery plan, or submits one that is either deficient or unworkable. 

Essentially, the Authority may give the bank a second chance to, as the case may 

be, submit a recovery plan or submit an improved one. The Authority is 

required to give the bank reasonable support and guidance so as to enable the 

bank to comply. If the bank fails to comply despite the support offered by the 

Authority, the bank will be liable to action for a breach (which the Authority 

will in that event be authorised to take).  
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24. Clause 23 specifies actions that the Authority may, after the bank has submitted 

to it a recovery plan, direct a bank to take, on pain of the Authority’s taking 

action for a breach. The clause stipulates that any such direction by the 

Authority is without prejudice to the FSA’s functions under the Financial 

Services Act 2008. 

25. Clause 24 empowers the FSA to make regulations relating to recovery planning. 

Such regulations are subject to Tynwald approval.  

26. Clause 25, which marks the beginning of Part 4 (resolution planning), requires 

the Authority to draw up a resolution plan for each bank incorporated in the 

Island. The clause specifies details regarding the required content and 

preparation of resolution plans, and empowers the Treasury to make 

regulations relating to resolution planning.  

27. Clause 26 makes further provision in respect of resolution plans. Among other 

things, it stipulates that resolution plans must not assume access to 

extraordinary public financial support.  

28. Clause 27 empowers the Authority, in appropriate cases, to require banks 

incorporated in the Island to maintain at all times a sufficient amount of 

authorised share capital or other Common Equity Tier 1 instruments. The 

Authority must specify to the bank the relevant details. It is required that the 

Authority make a decision on this matter in conjunction with its development of 

the resolution plan in respect of each bank. A bank that fails to comply with a 

stipulation made under this clause is liable to the Authority’s taking action for a 

breach.  

29. Clause 28 empowers the Authority to take additional measures which, in its 

opinion, are required to address the effective exercise of the stabilisation powers 

or the winding-up of the bank. 

30. Clause 29, in making provision for resolution actions affecting overseas branches 

or subsidiaries, stipulates factors which the Authority must take into account in 

respect of any jurisdiction in which the bank’s subsidiaries or branches operate.  

31. Clause 30 specifies the duty of the Authority with respect to resolvability 

assessments. These assessments relate to the extent to which each bank 

incorporated in the Island is resolvable as part of the development of each 

resolution plan. This too must not assume access to extraordinary public 

financial support; however, the clause goes further by asserting that access to 

any central bank liquidity assistance must not be assumed either. The clause 

also specifies conditions which, if met in respect of a bank, entitle that bank to 

be deemed to be resolvable.  

32. Clause 31 mandates that consultation in a resolvability assessment be carried out 

with relevant resolution authorities in other jurisdictions in which the bank or 

its wider group operates. It specifies things that every resolvability assessment 

must do, which include identifying impediments that the Authority considers 

material to resolvability. Further, the clause imposes an obligation on the 

Authority to communicate its findings in writing to a bank and relevant 
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resolution authorities overseas. The bank, upon receipt of such notification, is 

obliged to within 4 months specify to the Authority the rectifying measures it 

proposes to take, on pain of the Authority’s taking action for a breach.  

33. Clause 32 specifies steps which the Authority must take if it concludes that the 

measures proposed by the bank under clause 31 would not effectively reduce or 

remove the impediments in question. The Authority is required to explain to the 

bank the shortcomings it has identified with the bank’s proposals, and is 

authorised to require the bank to take any of a number of specified remedial 

steps. The bank thereafter has one month to propose to the Authority a plan to 

comply with the requirements so imposed. Failure of compliance by the bank 

will empower the Authority to take action for a breach.  

34. Clause 33 limits the Authority’s discretion in respect of any alternative measures 

it may wish to impose under clause 32. The alternative measures may only be to 

the extent necessary to simplify the structure and operations of the bank and 

thereby improve its resolvability. All such measures proposed must be fair and 

non-discriminatory, and justifiable in the public interest. The clause specifies 

other relevant details pertaining to how the Authority must conduct itself in this 

regard.  

35. Clause 34 stipulates that, in appropriate cases, resolution plans must include 

procedures for informing and consulting employee representatives throughout 

the resolution process. The clause also requires that any applicable collective 

agreements and such like provided for by statute or by the effort of a trade 

union must be complied with. Further, the clause requires that the Authority 

furnish information to overseas resolution authorities regarding the resolution 

plan. This information must include all information relevant to the specific 

subsidiary or branch to which it is furnished.  

36. Clause 35 requires the Authority to review resolution plans and, where 

appropriate, update them. Detail regarding the manner and frequency with 

which these things are to be done is provided. It is expressly stated that 

resolution plans are confidential and must be treated as such.  

37. Clause 36 empowers the Authority to, on a case by case basis, set a minimum 

requirement for own funds and eligible liabilities in respect of each bank 

incorporated in the Island. Detail as to how any such requirement is expressed 

is provided, and it is stipulated that a bank on which such a requirement is 

imposed must comply with it on pain of action for a breach which the Authority 

is empowered to take against it.  

38. Clause 37, which is the first clause of Part 5 (Bank Resolution Fund), establishes a 

fund to be known as the Bank Resolution Fund (“the Fund”). The Fund is not a 

body corporate, and is controlled by the Authority. Among other provisions, the 

clause contains a list of the monies that are to be paid into the Fund and confers 

powers on the Authority in respect of the Fund. Crucially, the clause stipulates 

that the Authority may not pay out from the Fund any amount in excess of 

£60,000,000. The Treasury may by order amend that sum. 
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39. Clause 38 provides for the control and management of the Fund. What is 

implied in clause 37 is expressly stated in this clause, i.e. that the Authority is 

responsible for the control, management and administration of the Fund. These 

processes must be carried out in accordance with the resulting Act and any 

Tynwald-approved regulations made thereunder by the Treasury. The 

Authority may not use the Fund unless the Authority has received the approval 

of the Treasury. Use of the Fund is expressly required to be only in accordance 

with the general principles of resolution. Further, the Fund is only to be used 

when its use is necessary to achieve the resolution objectives.  

40. Clause 39 provides further details in respect of the use of the Fund in accordance 

with the general principles of resolution. It stipulates that the Fund must only 

be used to the extent necessary to ensure the effective application of the 

stabilisation tools for any of 6 listed purposes. The Fund must not be used to 

directly absorb the losses of a failed or failing bank, unless another enactment 

authorises the use of it for such a purpose. General principles of resolution are 

designated as the means by which the Fund may recover any losses of a bank in 

resolution passed on to the Fund by virtue of the Fund’s being used for any of 

the listed purposes.  

41. Clause 40 specifies conditions to which funding from the Fund is subject.  

42. Clause 41, which marks the beginning of Part 6 (administrative provisions), 

empowers the Authority to take resolution action irrespective of whether or not 

it has first used any of its early intervention powers.  

43. Clause 42 specifies the early intervention powers referred to in clause 41. It also 

specifies the circumstances in which those powers (presented as a list of 

possible actions) may be used.  

44. Clause 43 requires the Authority, when applying the resolution tools and 

exercising the resolution powers, to have regard to the resolution objectives 

specified in clause 44 and to select the most suitable tools and powers for the 

matter at hand.  

45. Clause 44 lists the resolution objectives referred to in clause 43. There are 6 of 

them.  

46. Clause 45 stipulates that the only basis for the Authority to enter a bank into 

resolution is that the former considers the latter no longer viable. The clause 

then sets out “resolution conditions”, i.e. conditions all of which the Authority 

must be satisfied have been met in order for it to conclude that the bank is no 

longer viable.  

47. Clause 46 specifies the circumstances in any one or more of which a bank is 

deemed to be “failing or likely to fail”. This phrase relates to the first of the 

resolution conditions specified in clause 45.  

48. Clause 47 requires the Authority to always consider the winding-up of a failing 

bank through the relevant insolvency proceedings before it applies any of the 

stabilisation tools. It also specifies conditions subject to which the Authority 

must regard use of a stabilisation tool as being in the public interest. Provided 



Explanatory Memorandum Bank (Recovery and Resolution) Bill 2020 

 

 

Page vi  c 

 

the Authority has concluded that the use of a stabilisation tool is in the public 

interest, it may use the stabilisation tool instead of pursuing winding-up.  

49. Clause 48 provides that the resolution conditions can be met in relation to any 

entity which is part of a group. This is irrespective of whether or not the other 

entities in the group would also meet the resolution conditions. The clause 

further provides that an entity in the Island that would not by itself meet the 

resolution conditions may have imputed to it in this regard the failure or likely 

failure of a group of which the entity is a part, provided that the other members 

of the entity are located outside the Island and its failure would have adverse 

effects on the Island.  

50. Clause 49 specifies the principles which the Authority must take all appropriate 

measures to ensure that it acts in accordance with when applying resolution 

tools and exercising resolution powers. Those principles are referred to as 

“resolution principles”, and there are 10 of them listed in the clause. Resolution 

arrangements need not be financed from the General Revenue of the Island. 

Further, the clause stipulates that resolution tools must be applied before any 

public sector capital is injected into, of public financial support is given to, a 

failing bank.   

51. Clause 50 imposes on the Authority a qualified duty to take into account and 

follow the measures provided in resolution plans when the Authority takes 

resolution actions. The qualification is that the Authority take actions not 

provided for in the resolution plans if it assesses that doing so will better serve 

the resolution objectives. The clause also specifies a circumstance in which the 

Authority must exercise the write-down or conversion power.  

52. Clause 51 empowers the Authority to apply resolution tools either separately or 

in combination. The exception is the asset separation tool, which may not be 

applied unless it is being applied in combination with another resolution tool. 

The clause contains other pertinent details regarding the use of particular 

resolution tools. 

53. Clause 52 permits the Authority to recover reasonable expenses properly 

incurred in connection with the use of the resolution tools or powers or the 

government stabilisation tool. However, the expenses incurred must have been 

paid out of the Fund and must have been incurred in one of 3 specified ways.  

54. Clause 53 provides that, subject to conditions specified in the clause, the 

Authority may, in the event of a systemic crisis, seek funding from alternative 

sources through the use of stabilisation tools. The clause also provides for the 

Treasury to amend the percentage which determines the necessary contribution 

to loss absorption and recapitalisation by shareholders and creditors, prior to 

other sources’ being sought.  

55. Clause 54 requires the FSA to carry out a relevant assessment of a notification in 

respect of a change in the level of ownership of a person by another person. 

That notification will have been given to it pursuant to a requirement imposed 

by the clause, and that requirement will have been based on the change in the 
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level of ownership having been brought about by the application of a 

stabilisation tool. However, the FSA’s duty to carry out a relevant assessment 

arises only if the aforementioned application of the stabilisation tool would 

result in the acquisition of a holding which crosses an applicable threshold. The 

clause stipulates, among other things, that the relevant assessment must be 

carried out in a timely manner.  

56. Clause 55 imposes a duty on the Authority to have regard to, and to operate 

within the provisions of, relevant competition law in the Island in the course of 

performing its functions under the resulting Act. However, the clause expressly 

provides that this duty does not apply where derogation from any relevant 

competition law in the Island is required in order to achieve the resolution 

objectives.  

57. Clause 56 empowers the FSA to apply to the High Court for the appointment of 

a business manager to a bank in resolution, in accordance with section 22 of the 

Financial Services Act 2008.  

58. Clause 57, which marks the beginning of Part 7 (valuation), requires the 

Authority to ensure that the assets and liabilities of a bank are valued before the 

Authority takes resolution action or exercises the write-down or conversion 

power in respect of the bank. The Authority is further required to arrange for 

the appointment of an independent valuer, unless the conditions for a 

provisional valuation are met.  

59. Clause 58 specifies the objective and purposes of a pre-resolution valuation. Sub-

clause (1) provides that the objective is to assess whether the value of the assets 

and liabilities of the bank in question meets the resolution conditions. Sub-

clause (2) lists 7 purposes.  

60. Clause 59 specifies the duties of the valuer when carrying out the pre-resolution 

valuation. It also specifies information by which the pre-resolution valuation 

must be supplemented. This information must be derived from the accounting 

books and records of the bank in question. Additionally, the clause provides 

that the pre-resolution valuation must be carried out in accordance with the 

standards specified in clause 70.  

61. Clause 60 empowers the Authority, in specified circumstances, to cause a 

provisional valuation of the assets and liabilities of a bank to be carried out. This 

provisional valuation must be in accordance with any standards set under 

clause 70. Further, the clause expressly stipulates that a provisional valuation is 

a valid basis on which to take a resolution decision.  

62. Clause 61 provides that the objectives and purposes of a provisional valuation 

are the same as those specified in clause 58. The clause further requires that, as 

far as is reasonable in the circumstances, the provisional valuation must meet 

the requirements specified in clause 59. In addition to this, the provisional 

valuation is required to include a buffer for additional losses, with appropriate 

justification.  
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63. Clause 62 requires the Authority, in specified circumstances, to arrange for the 

appointment of an independent valuer to carry out a definitive valuation as 

soon as reasonably practicable.  

64. Clause 63 specifies the purposes of a definitive valuation and confers on the 

Authority powers necessary for the purpose. The clause imposes a restriction on 

the Authority with respect to when it may use the power so conferred and also 

specifies a circumstance in which the power must be exercised.  

65. Clause 64 stipulates that a definitive valuation may be carried out either 

separately from or simultaneously with a difference of treatment valuation. If 

the two are carried out simultaneously, they may be carried out by the same 

independent person. In any event, the definitive valuation and the difference of 

treatment valuation must be distinct from one another. 

66. Clause 65 stipulates that a person who participates in a provisional valuation of 

a bank must not on account of that be deemed ineligible for appointment as an 

independent valuer to carry out a definitive valuation of that bank. For this 

purpose, the capacity in which the person participated in the provisional 

valuation is irrelevant.  

67. Clause 66 imposes a duty on the Authority to arrange for a difference of 

treatment valuation to be carried out by an independent person as soon as 

possible after any resolution action has been effected. The clause mandates that 

the difference of treatment valuation be distinct from any pre-resolution 

valuation, provisional valuation, or definitive valuation.  

68. Clause 67 specifies the purposes of the difference of treatment valuation. 

69. Clause 68 specifies that independence of the valuer, in the context of a pre-

resolution valuation, must include independence from any public authority (a 

term which includes the Authority). The clause also empowers the Treasury to 

by order set technical standards with regard to valuations generally and define 

“independence” as used in the clause.  

70. Clause 69 empowers an independent valuer to do anything necessary or 

desirable for the purposes of, or in connection with, the performance of the 

functions of his or her office.  

71. Clause 70 empowers the Treasury to set or adopt standards for the purpose of a 

valuation. The clause further stipulates that a valuation must be carried out in 

accordance with the standards so set or adopted by the Treasury. 

72. Clause 71 empowers the Treasury to by order specify the eligibility criteria for 

appointment of a person as an independent valuer.  

73. Clause 72 is the first clause of Part 8 (resolution tools). Part 8 is subdivided into 

several cross-headings under each of which a separate resolution tool is 

provided for. The first of these cross-headings is “Sale of business” tool. 

Accordingly, the scope of clause 72 is limited to that tool. The clause specifies 

the nature and purpose of the sale of business tool.   
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74. Clause 73 empowers the Authority to use the sale of business tool without the 

consent of the shareholders of the bank in resolution or any third party other 

than the purchaser. In so doing, the Authority need not comply with any 

procedural requirements other than those set out in the resulting Act. The clause 

also specifies reasonable steps that the Authority must take in this context.  

75. Clause 74 specifies whom the net proceeds of consideration paid by the 

purchaser (under the sale of business tool) must benefit. This is subject to the 

general principle that the costs of resolution must be recovered from the bank in 

resolution. The clause further provides that, when applying the sale of business 

tool (which includes a transfer power), the Authority may exercise the transfer 

power more than once, for either of two specified purposes.  

76. Clause 75 empowers the Authority, following application of the sale of business 

tool and with the consent of the purchaser, to exercise the transfer power in 

respect of assets, rights or liabilities transferred to the purchaser for a specified 

purpose. The clause makes a further stipulation with regard to this use of the 

transfer power, and requires transfers made under the sale of business tool to be 

subject to the resolution safeguards.  

77. Clause 76 stipulates that the purchaser under the sale of business tool will 

acquire the relevant banking business as a continuation of such banking 

business being conducted prior to the transfer. The clause also makes a number 

of other stipulations connected to the foregoing.  

78. Clause 77 provides that shareholders and creditors of a bank in resolution whose 

assets, rights or liabilities are not transferred do not have any rights over or in 

relation to the assets rights or liabilities so transferred. This provision applies 

equally to third parties whose assets, rights or liabilities have not been 

transferred.  

79. Clause 78 requires the Authority, when applying the sale of business tool to a 

bank, to market the assets, rights, liabilities or shares of the bank that the 

Authority intends to transfer. An equally acceptable alternative is for the 

Authority to make arrangements for such for such marketing. It is permissible 

for pools of assets, rights, liabilities or shares to be marketed separately. The 

clause also specifies criteria in accordance with which any separate marketing 

of pools of assets, etc. must be conducted.  

80. Clause 79 expressly authorises the Authority to solicit particular potential 

purchasers when utilising the sale of business tool, notwithstanding the criteria 

specified in clause 78. This is, however, subject to the requirement that marking 

of a bank in resolution must not unduly favour or discriminate against potential 

purchasers. The clause also permits the delay of disclosure to the public of 

information required by law to be disclosed; but such delay may only be for the 

time necessary to plan and structure the resolution of the bank. Such delay is 

subject to conditions which the clause specifies.  

81. Clause 80 authorises the Authority to apply the sale of business tool without 

complying with the requirement to market the bank in question when it 
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determines that compliance with the marketing requirements would likely 

undermine any of the resolution objectives. The clause also specifies particular 

conditions that have to be met before the Authority applies the sale of business 

tool in these circumstances.  

82. Clause 81 specifies the circumstances in which a residual bank must be wound-

up. 

83. Clause 82, the first clause under the second cross-heading (“The bridge bank tool”), 

specifies the nature and requirements of the bridge bank tool.  

84. Clause 83 specifies the procedure to which the Authority must adhere in the 

course of applying the bridge bank tool to a bank that meets the resolution 

conditions. The clause further provides that, subject to the resolution 

safeguards, the Authority may use the bridge banking tool without the consent 

of the shareholders, etc. and without complying with any procedural 

requirements other than those set out in the resulting Act. Lastly, the clause 

stipulates that the application of the bail-in tool in the manner specified in the 

clause must not interfere with the Authority’s ability to control the bridge bank.  

85. Clause 84 stipulates that the bridge bank must be created and operated as a 

viable going concern. Accordingly the clause further provides that, when 

applying the bridge bank tool, the Authority must ensure that the total value of 

liabilities transferred to the bridge bank does not exceed the total value of the 

rights and assets transferred from the bank in resolution or provided by other 

sources.  

86. Clause 85 specifies whom any consideration paid by the bridge bank must 

benefit. It expressly provides that this requirement is subject to the general 

principle that the Authority may recover any reasonable expenses properly 

incurred in connection with the use of the resolution tools from the 

consideration paid by the purchaser of the bank in resolution or from the bank 

in resolution. Further, the clause stipulates that, when applying the bridge bank 

tool, the Authority may exercise the transfer power more than once.   

87. Clause 86 specifies the powers of the Authority on application of the bridge bank 

tool. The powers generally relate to the ability to transfer shares, assets, rights or 

liabilities.  

88. Clause 87 stipulates that the bridge bank under the bridge bank tool acquires the 

relevant banking business. This is as a continuation of the banking business 

being conducted prior to the transfer. Some implications of this stipulation are 

specified in the clause.  

89. Clause 88 requires a bridge bank (or the transferred entity) to continue to 

exercise rights of membership and access to payment, clearing and settlement 

systems, securities exchanges and the Depositors’ Compensation Scheme. This 

is subject to the bridge bank’s (or the transferred entity’s (as the case may be)) 

meeting the membership and participation criteria for participation in such 

systems. The clause also provides for a circumstance in which rights under 

clause 87(2) may be exercisable for a limited period, notwithstanding that the 
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membership and participation criteria are not met. Such period may not exceed 

24 months at a time, and is renewable by the Authority on application by the 

bridge bank.  

90. Clause 89 specifies persons who do not have any rights over (or in relation to) 

the assets, rights or liabilities transferred to a bridge bank. The identification of 

those persons does not limit the resolution safeguards. The clause further 

provides that the objectives of a bridge bank do not imply any duty or 

responsibility to shareholders or creditors of the bank in resolution. Lastly, the 

clause excludes liability on the part of the management to shareholders or 

creditors for acts or omissions in the discharge of their duties; unless gross 

negligence or serious misconduct which directly affects the rights of the 

shareholders or creditors is implied by the act or omission.  

91. Clause 90 specifies the requirements for operation of a bridge bank. There are 7 

such requirements, all of which must be met. Notwithstanding, the clause 

provides for a bridge bank to be established and licensed without complying 

with the requirements for licensing. A licence issued in such circumstances may 

not last for longer than 6 months, the effect of which is to make available a 

veritable moratorium on compliance with the licence requirements.  

92. Clause 91 requires the management of a bridge bank to operate it with a view to 

maintaining access to critical functions and subsequently selling the bank, its 

assets, rights or liabilities to one or more private sector purchasers. This is said 

to be subject to any restrictions under Manx competition law. The clause also 

specifies 5 occurrences on the happening of any of which the Authority is 

required to take a decision that the bridge bank is no longer a bridge bank. This 

decision is to be taken upon the first of those occurrences’ materialising 

(assuming more than one of them does).  

93. Clause 92 stipulates mandatory tasks that the Authority must complete 

whenever it seeks to sell a bridge bank or its assets, rights or liabilities. Any 

such sale must be on commercial terms, having regard to all the circumstances. 

Further, the clause requires the Authority to terminate the operation of a bridge 

bank as soon as possible (or, in any event, 2 years from the date of the last 

transfer) where none of the outcomes listed in paragraphs (a), (b), (c) or (e) of 

clause 91(2) applies.  

94. Clause 93 empowers the Authority to extend the period of termination of a 

bridge bank for one or more additional one-year periods, provided the 

extension satisfies either of the criteria specified in the clause. The Authority 

must have a reasoned basis for any such extension and must provide a detailed 

assessment that justifies the extension.  

95. Clause 94 mandates that a bridge bank be wound-up under the bank winding-

up procedure where the operations of the bridge bank have been terminated as 

a result of the sale of all or substantially all of its assets, rights or liabilities, or as 

a result of the expiry of the two year time limit set out in clause 92(3). This 

requirement is subject to any extension granted under clause 93. Any proceeds 
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generated from the winding-up must benefit the shareholders of the bridge 

bank, subject to a general principle specified in sub-clause (3).  

96. Clause 95 , the first clause under the third cross-heading (“Asset separation tool”), 

specifies the nature and permitted use of the asset separation tool. It also defines 

the term “asset management vehicle”, which is used in clauses 96 to 100.  

97. Clause 96 stipulates that an asset management vehicle must manage the assets 

transferred to it. The clause also specifies requirements that must be satisfied 

before an asset management vehicle may be operated. 

98. Clause 97 stipulates that the Authority may not use the asset separation tool 

unless at least one of 3 specified requirements has been satisfied. The clause also 

requires the Authority to ensure that any consideration of a specified 

description that is paid by the asset management vehicle directly from the bank 

in resolution enures to the benefit of the bank in resolution. Such consideration 

may be paid in the form of debt issued by the asset management vehicle.  

99. Clause 98 empowers the Authority to transfer the assets, rights and liabilities of 

either a bank in resolution or a bridge bank of a specified description. The 

clause also authorises the Authority to make one or more property transfer 

instruments for the purposes of the transfer referred to in clause 100(1). 

Supplementary property transfer instruments are also allowed where use is 

made of an asset management vehicle. Transfer of business is permitted without 

the consent of the shareholders of a bank in resolution or any third party, and 

for this purpose compliance with the procedural requirements under the 

Companies Acts 1931 to 2004 or the Financial Services Act 2008 is optional. 

100. Clause 99 permits the Authority to transfer assets, rights or liabilities back and 

forth between a bank in resolution and one or more asset management vehicles. 

The Authority may do this on more than one occasion. However, the 

Authority’s ability to make any such transfer is subject either of two specified 

conditions’ being met. The clause also makes it mandatory for a bank in 

resolution to accept any assets, rights or liabilities that are transferred back to it.  

101. Clause 100 stipulates that transfers between a bank in resolution and an asset 

management vehicle are subject to the resolution safeguards’ provisions for 

partial property transfers. The clause deprives shareholders and creditors of a 

bank in resolution, as well as third parties of a specified description, of rights 

over or in relation to the assets, rights or liabilities transferred to the asset 

management vehicle or its management. The clause also asserts that the 

objectives of an asset management vehicle do not imply that the management of 

the vehicle has any responsibility to shareholders or creditors for acts or 

omissions in the course of their duties. However, there will be such an 

implication if the act or omission is attributable to gross negligence or serious 

conduct by the management, either of which directly affects the rights of 

shareholders or creditors.  

102. Clause 101, which is the first clause under the fourth cross-heading (“Bail-in 

tool”), authorises the Authority to make one or more resolution instruments in 
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order to exercise the bail-in tool. The clause also permits the Authority to apply 

the bail-in tool to meet the resolution objectives for any of the purposes the 

clause specifies. Such application of the bail-in tool must be in accordance with 

the general principles of resolution.  

103. Clause 102 imposes restrictions on the Authority in respect of how it may apply 

the bail-in tool for the purposes referred to in clause 101(2)(a). For those 

particular purposes, the Authority may only apply the bail-in tool if there is a 

reasonable prospect that the application of the tool along with other relevant 

measures will restore the bank to financial soundness and long-term viability; 

this in addition to achieving the relevant resolution objectives. Provision is, 

however, made for the application of the bail-in tool even where there is no 

reasonable prospect as aforesaid. Finally, the clause specifies the types of bank 

to which the Authority may apply the bail-in tool.  

104. Clause 103 specifies the scope of the bail-in tool. It precludes the Authority from 

exercising the write-down or conversion power in relation to any of a number of 

listed liabilities. The preclusion applies irrespective of whether the listed 

liabilities are governed by Manx law or by the law of another jurisdiction.  

105. Clause 104 empowers the Authority to exclude certain specified liabilities from 

the application of the write-down power, and specifies the circumstances in 

which the Authority may do so. Upon deciding to exclude as aforesaid, the 

Authority may increase the level of write-down or conversion it applies to other 

eligible liabilities.  

106. Clause 105 permits the Authority to make a contribution out of the Fund to a 

bank in resolution, in specified circumstances. The purposes for which such a 

contribution may be made are limited to any of those specified in the clause. 

Crucially, the contribution to loss absorption and recapitalisation which the 

Fund may make is limited to 5% of total liabilities (subject to other specified 

criteria). This percentage of total liabilities may be increased or reduced by 

order made by the Treasury.  

107. Clause 106 specifies factors for due consideration by the Authority when 

exercising its power to exclude certain liabilities. It further provides that such 

exclusions may be applied either to completely exclude a liability from write-

down or to limit the extent of the write-down applied to that liability. Finally, 

the clause specifies details of an assessment that must be made by the Authority 

in this context, on the basis of the pre-resolution valuation.  

108. Clause 107 specifies what the assessment under clause 106 must establish. It also 

specifies a factor which the Authority, in applying the asset separation tool 

together with the bail-in tool, must take into account when deciding on the 

amount by which eligible liabilities need to be reduced. Additionally, the clause 

lists the circumstances in which a write-up mechanism may be applied to 

reimburse creditors and shareholders (in that order) to the extent necessary.  

109. Clause 108, which is the only clause under the fifth cross-heading (“Treatment of 

shareholders”), specifies actions one or both of which the Authority must take in 
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respect of shareholders when applying the bail-in tool or the write-down or 

conversion power. Further, when considering whether to take one of the 

specified actions, the clause requires the Authority to have regard to three 

specified factors.  

110. Clause 109, which is the first clause under the sixth cross-heading (“Sequence of 

write-down or conversion”), stipulates that the Authority must ensure that 5 

specified requirements are met in the course of its exercising the write-down or 

conversion power.  

111. Clause 110 mandates the Authority, when applying the write-down or 

conversion power, to equally allocate specified losses in a specified way. An 

exception is made, in respect of circumstances specified in clause 104(1), where 

a different allocation of losses amongst liabilities of the same rank is allowed. It 

is expressly provided, however, that this allocation requirement does not 

prevent liabilities which have been excluded from bail-in from being afforded 

more favourable treatment than eligible liabilities which are of the same rank in 

relevant insolvency proceedings.  

112. Clause 111 requires the Authority, before applying the write-down or conversion 

power, to convert or reduce the principal amount on specified instruments 

when those instruments contain stipulated terms and have not been fully 

converted. The clause also requires the Authority, in specified circumstances, to 

apply the write-down or conversion to the residual amount of an instrument the 

principal amount of which has been reduced (but not to zero). 

113. Clause 112 imposes restrictions on the Authority’s ability to convert classes of 

liabilities when deciding on whether liabilities are to be written-down or 

converted into equity. The Authority may not convert in the manner described 

unless otherwise permitted under specified provisions of the resulting Act. The 

clause also makes pertinent provision in respect of derivative contracts.  

114. Clause 113 specifies principles and appropriate methodologies in accordance 

with which the Authority must determine the value of liabilities arising from 

derivative contracts. 

115. Clause 114 authorises the Authority, when using the write-down or conversion 

power, to apply a different conversion rate to different classes of capital 

instruments and liabilities in accordance with one or both of the specified 

principles.  

116. Clause 115, which is the first clause under the seventh cross-heading (“Business 

reorganisation plans”), mandates the Authority to complete a task whenever the 

bail-in tool has been used. That task is to ensure that the management of the 

bank in question draw up a business reorganisation plan and implement that 

plan in accordance with the succeeding provisions of the clause.  

117. Clause 116 specifies the minimum required content of a business reorganisation 

plan. The clause also contains suggested measures aimed at restoring the long-

term viability of the bank.  



Bank (Recovery and Resolution) Bill 2020 Explanatory Memorandum 

 

 

c  Page xv  

 

118. Clause 117 requires the Authority to assess the likely effectiveness of the 

business reorganisation plan in restoring the long-term viability of the bank. 

The Authority must approve the plan if convinced of its likely effectiveness; 

otherwise, it must notify the bank’s management to that effect, specify its 

concerns, and provide details of such amendments as it believes will 

satisfactorily address those concerns.  

119. Clause 118 requires the management of a bank whose business reorganisation 

plan has been proclaimed unsatisfactory by the Authority to submit an 

amended plan to the Authority within 2 weeks of the management’s receipt of 

notification from the Authority of the original plan’s shortcomings. On receipt 

of the amended plan, the Authority must assess it and advise the management 

no later than a week hence whether the amended plan is satisfactory or requires 

yet further amendments. Once the plan has been declared satisfactory by the 

Authority, the management must implement the plan and submit to the 

Authority an implementation progress report every 6 months. Even further 

changes may be made to the plan after implementation, should the Authority so 

require on the basis that the required changes are necessary to achieve the long-

term viability of the bank.  

120. Clause 119, which is the first clause under the eighth cross-heading (“Ancillary 

provisions relating to bail-in”), provides that a write-down or conversion, as the 

case may be, takes effect and is immediately binding on the bank (as well as on 

affected creditors and shareholders) upon the Authority’s exercising the 

respective relevant power. Additionally, the clause empowers the Authority to 

complete or require the completion of all administrative and procedural tasks 

necessary to give effect to the write-down or conversion power. Examples of the 

tasks in question are given. The clause also makes specific provision requiring 

the treatment as discharged of a liability (and any obligations or claims arising 

in relation to it) that is not accrued at the time when either power is exercised. 

Such treatment as discharged is to be for all purposes and must not be provable 

in any subsequent proceedings in relation to the bank in resolution or any 

successor entity in any subsequent winding-up. 

121. Clause 120 stipulates the effect of the Authority’s reducing in part the principal 

amount of, or the outstanding amount payable in respect of, a liability by means 

of the write-down or conversion power. The clause also provides that specified 

procedural impediments do not prevent the use of the stabilisation tools, in 

particular the write-down or conversion power.  

122. Clause 121, which is the only clause under the ninth cross-heading (“Contractual 

recognition of bail-in”), empowers the Authority, when negotiating an agreement 

creating an eligible liability pursuant to its use of the bail-in tool, to require a 

bank incorporated in the Island to include a specified type of contractual term 

pertaining to the creditor or other party to such an agreement. The clause 

precisely delimits the circumstances in which the Authority has the aforesaid 

power. It is expressly provided that the Authority need not insist that a bank 

incorporated in the Island agree to the insertion of the aforementioned contract 
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term in order for the Authority to be able to exercise the write-down or 

conversion power in relation to a pertinent eligible liability.  

123. Clause 122 is the first clause of Part 9 (Government financial assistance). It 

empowers the Authority to provide extraordinary public financial support 

(thereafter referred to as “the government financial assistance tool”) to a failed 

or failing bank, for the purpose of resolving the bank with a view to meeting the 

resolution objectives. However, in making any such provision, the Authority 

must act in agreement with and under the direction of the Treasury.  

124. Clause 123 specifies the prerequisites for use of the government financial 

assistance tool.  

125. Clause 124 imposes further restrictions on the use of the government financial 

assistance tool. These restrictions are presented in the form of conditions. 

Provided all the relevant conditions are met, the Authority is empowered to 

participate, in a specified way, in the recapitalisation of the bank in resolution. 

Further, once all the relevant conditions have been met, the Authority is 

empowered to take a failed or failing bank into temporary public ownership. 

However, if the Authority does so it must manage the bank on a commercial 

basis and transfer it to the private sector at the earliest possible time that 

financial and commercial considerations indicate would be prudent. For this 

purpose, the Authority is permitted to make one or more share transfer orders 

that meet specified requirements.  

126. Clause 125, which is the first clause of Part 10 (general resolution powers), 

speaks to the write-down or conversion power. That power permits the 

Authority to write-down or to convert relevant capital instruments or other 

eligible liabilities of a bank in resolution into shares of such bank. The clause 

also specifies 4 examples of the range of things which the Authority may 

accomplish by means of the write-down or conversion power.  

127. Clause 126 speaks to the mandatory instrument, which is said to be the means by 

which the Authority is to exercise the write-down or conversion power. The 

clause further provides that the write-down or conversion power may only be 

exercised after a pre-resolution valuation (or, as applicable, a provisional 

valuation) has been carried out. Whichever of these valuations is carried out, it 

must form the basis of the calculation of the write-down to be applied to the 

relevant capital instruments, for a stated purpose. Lastly, the clause provides 

that (where the resolution conditions have been met) the write-down or 

conversion power may be exercised either independently of a resolution action, 

or in combination with a resolution action. 

128. Clause 127 requires the Authority to exercise the write-down or conversion 

power, in accordance with the requirements of the resulting Act, when one or 

more of 5 specified circumstances applies. In any such case, the exercise by the 

Authority must be without delay and must be in relation to relevant capital 

instruments issued by a failed or failing bank.   
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129. Clause 128 provides for priority of claims under relevant insolvency 

proceedings. It requires the Authority to exercise the write-down or conversion 

power in accordance with the priority of claims under relevant insolvency 

proceedings, in a way that produces 3 stipulated results. This requirement 

applies only when the Authority is complying with the requirements under 

clauses 126(4) and 127. 

130. Clause 129 specifies the effect of writing-down a relevant capital instrument. It 

also provides that, in order to effect a conversion of relevant capital instruments 

under clause 128, the Authority may require banks to issue Common Equity 

Tier 1 instruments to specified recipients. Lastly, the clause specifies conditions 

which must be met before relevant capital instruments may be converted.  

131. Clause 130 is the first clause under the cross-heading “Default event provisions”. 

This cross heading is the first of nine cross-headings under Part 10. Clause 130 

specifies factors that will be disregarded in determining whether a default event 

provision applies. However, this is subject to the substantive obligations’ under 

the contract continuing to be performed. The clause also specifies the conditions 

that a contract or other agreement must satisfy in order for the provision on 

regarding of factors to apply.  

132. Clause 131 stipulates that a resolution instrument or share transfer order may 

make a specified provision applicable in circumstances where the provision on 

disregarded factors (clause 130) would not apply. In respect of the specified 

provision, the two alternative options presented both involve disregarding a 

resolution instrument or share transfer order; the difference being in the 

purpose for the disregard. The clause makes other pertinent provisions 

regarding a resolution instrument or share transfer order.  

133. Clause 132 is the first clause under the second cross-heading (“International 

obligations”). It specifies actions the Authority is required to take where a bank 

in question is a group entity. The requirement to take these actions is said to be 

without prejudice to the application of the resolution objectives in the Island. In 

taking these actions, the Authority is required to minimise the impact on other 

group entities and on the group as a whole, and is also required to minimise the 

adverse effects on financial stability elsewhere.  

134. Clause 133 stipulates that the Authority must not carry out any action that 

would be likely to contravene an international obligation of the United 

Kingdom or the Island. For the purpose of alerting the Authority to the 

existence of a relevant international obligation, the Attorney General or the 

Treasury may serve an international obligations notice on the Authority. The 

Authority may ask the Attorney General or the Treasury to serve such a notice 

on it if it fears it may be in danger of taking an action that may contravene a 

relevant international obligation. The clause specifies detail regarding the 

nature of such a notice and how it is to be served. On receipt of such a notice, 

the Authority must consider alternative courses of action that would achieve the 

resolution objectives but avoid contravention of international obligations.  
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135. Clause 134 is the sole clause under the third cross-heading (“Assessment process”). 

It requires the Authority to assess, in a timely manner, new shareholders of a 

bank or the transferee of the bank’s business. The carrying out of an assessment 

must not be so protracted as to delay the application of the stabilisation tool. 

The clause also requires the FSA to ensure that an application for a licence is 

considered in a timely manner, in conjunction with a transfer or conversion 

pursuant to a stabilisation tool.  

136. Clause 135 is the sole clause under the fourth cross-heading (“Restriction on 

normal insolvency proceedings”). It specifies circumstances in either of which 

normal insolvency proceedings may not be commenced in relation to a bank, 

except by or with the consent of the Authority.  

137. Clause 136 is the first clause under the fifth cross-heading (“Other general 

resolution powers”). The clause stipulates that the Authority has all the powers 

reasonably necessary to apply the resolution tools to banks which meet the 

resolution conditions. It goes on to specify numerous resolution powers that the 

Authority possesses, each of which may be applied either individually or in 

combination with other powers, and the exercise of each of which must be 

geared towards the achievement of the resolution objectives.  

138. Clause 137 specifies terms and conditions in accordance with which the services 

and facilities provided in accordance with a particular power specified in clause 

136 must be provided. The clause makes other provision with respect to the 

powers under clause 136 in general, and then proceeds to specify requirements 

that do not apply to the exercise of the resolution tools. It concludes by 

providing that those inapplicable requirements, notwithstanding their 

generality and without limiting it, do not prevent the Authority from exercising 

the resolution powers. This is irrespective of any restriction on, or requirement 

to obtain consent for, the transfer of the financial instruments, rights, assets or 

liabilities in question that might otherwise apply.  

139. Clause 138 is the first clause under the sixth cross-heading (“Creditor protections 

and the “no creditor worse off” principle”). It entitles shareholders and creditors 

whose claims have not been transferred to as much in satisfaction of their claims 

as they would have received if the bank in resolution had been wound-up 

under relevant insolvency proceedings at the time when the decision was taken 

to stabilise the bank. This entitlement applies only where the Authority transfers 

merely a part of the assets, rights and liabilities of the bank in resolution. The 

clause also stipulates similar protections for shareholders and creditors in the 

event that the Authority applies the bail-in tool. 

140. Clause 139 authorises the payment of compensation from the Fund in the event a 

shareholder or creditor has sustained greater losses on account of a resolution 

action than he or she would have incurred had liquidation been pursued 

instead.  

141. Clause 140 is the first clause under the seventh cross-heading (“Partial transfers”). 

It sets out the circumstances in which the protections provided for in clause 141 

apply.  
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142. Clause 141 specifies the protections referred to in clause 140. There are 6 of them. 

Further, the clause specifies considerations irrespective of which the 

requirement under clause 140 applies.  

143. Clause 142 specifies two prohibited actions. It then proceeds to specify the 

reasons for the prohibition, and then specifies additional prohibitions (some in 

order to protect liabilities secured under specified security arrangements, and 

others to protect structured finance arrangements). Despite all the prohibitions, 

the clause ends by empowering the Authority to transfer specified covered 

deposits and to modify, etc. related assets, rights or liabilities without 

transferring covered deposits; in either case, only where any such action is 

necessary in order to ensure availability of the covered deposits.  

144. Clause 143 provides that the application of a resolution tool does not affect the 

operation of payment and settlement systems where the Authority takes either 

of two specified actions.  

145. Clause 144 is the sole clause under the eighth cross-heading (“Confirmation by 

court order”). It empowers the Authority to apply to the Court for a 

determination of a question arising in relation to a resolution action. It also 

empowers the Court, on the hearing of such an application, to accede in whole 

or in part to the application (on such terms and conditions as it thinks fit) or, 

alternatively, to make such other order on the application as it thinks just in the 

circumstances. The Court’s order on the hearing of the application may suggest 

a specific resolution tool, resolution power or resolution action that the Court 

recommends the Authority use or exercise (as the case may be).  

146. Clause 145 is the first clause under the ninth cross-heading (“Procedural 

requirements”). It imposes on the Authority a requirement to publish or procure 

the publication of any order by which a resolution action is taken. The clause 

also specifies detail regarding how that requirement is to be complied with.  

147. Clause 146 requires the management of a bank to promptly notify the Authority 

of the bank’s failure or impending failure, in the event the management 

perceives either to be the case (within the meaning of clause 46). The clause also 

imposes on the Authority the duty to promptly communicate to 8 specified 

parties its determination that the resolution conditions are met in relation to a 

bank; if indeed the Authority has so determined.  

148. Clause 147 stipulates that the Authority, upon receipt of a notification that a 

bank may be failing or likely to fail, must determine whether the resolution 

conditions are met in respect of that bank. Any such determination must be 

recorded along with the reasons therefor, and any action the Authority proposes 

to take as a result must also be recorded. The clause also stipulates that, as soon 

as practicable after taking a resolution action, the Authority must send a 

notification to the bank in resolution and all the parties specified in clause 

146(2). The notification must state that the resolution conditions have been met, 

and must also specify the resolution action taken.  
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149. Clause 148 is the first clause of Part 11 (recognition of foreign resolution actions). 

The clause imposes on the Authority the duty to make a “recognition order”, 

specifies the nature of such an order, and also specifies the circumstances in 

which the Authority is required to make the order. The Authority must consult 

the Treasury before making a recognition order. The recognition order, which 

relates to a foreign resolution action in respect of a bank, may recognise the 

action either in whole or in part, or may refuse to recognise the order. 

Accordingly, the clause specifies circumstances in any of which the Authority 

may refuse to recognise a foreign resolution action.  

150. Clause 149 stipulates that a foreign resolution action which has been recognised 

by the Authority has the same effect in the Island as if the action had been taken 

locally. The clause also gives to the Authority powers it may exercise for the 

purpose of supporting or giving full effect to a recognised foreign resolution 

action. Lastly, the clause authorises the making of a recognition order that 

impacts on a particular type of bank. Such a bank is an Isle of Man subsidiary of 

a foreign bank, recognises a group resolution action, and carries out certain 

actions under the resulting Act on the entity in the Island.  

151. Clause 150 delimits the scope of a recognition order, and mandates the 

Authority to comply with the requirements of clause 145 as soon as practicable 

after the creation of a recognition order. Finally, the clause specifies the range of 

its possible decisions (with respect to a foreign resolution action) any of which 

the Authority must communicate clearly to a banking group in question and to 

the resolution authority in that group’s home jurisdiction. Any such 

communication must specify the rationale for the decision.  

152. Clause 151 is the sole clause in Part 12 (post resolution action). It requires the 

Authority to submit a report to the Treasury with respect to resolution action 

taken. This report must be submitted no later than 12 months after the 

resolution action has been completed. The clause specifies the required content 

of the report. Finally, the clause mandates the Authority to lay before Tynwald 

an appropriately redacted version the report; such redaction to be to the extent 

the Authority considers appropriate.  

153. Clause 152 is the first clause of Part 13 (bank winding-up procedure), under 

which there are three cross-headings. The first of them (“Application for an order 

to enter the bank into the bank winding-up procedure”), of course, appears 

immediately above clause 152. The clause itself specifies who may make an 

application for a bank winding-up order and also specifies the procedure for 

application.  

154. Clause 153 applies to the resulting Act provisions of the Companies Acts 1931 to 

2004 and the Companies Act 2006 relating to the winding-up of companies. The 

clause also provides that either the Authority or another person may present a 

petition for winding-up a bank. The grounds on which such a petition may be 

made are, as the clause observes, specified in clause 155. Clause 153 also 

specifies conditions that must be satisfied in order for a person other than the 

Authority to be permitted to submit a petition. Lastly, it empowers the 
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Authority to apply to the Court to have the a bank wound-up by the Court 

where the bank is already in the process of being wound-up but the Authority 

has reason to believe that any of the grounds specified in clause 155 applies.  

155. Clause 154 specifies the objectives of a bank liquidator in the winding-up 

procedure. There are 3 objectives, presented in descending order of priority. 

Henceforth, they are referred to – respectively – as “Objective 1”, “Objective 2” 

and “Objective 3”.  

156. Clause 155 specifies the grounds for an application for a bank winding-up order. 

It also specifies the matters in respect of which the Court must be satisfied 

before it may make a bank winding-up order, regardless of who the applicant is. 

Specific matters, the Court’s satisfaction with which is a prerequisite for the 

making of a bank winding-up order, are listed with respect only to applications 

made by the Authority.   

157. Clause 156 provides that, where the FSA is not the petitioner in a winding-up of 

a bank, the FSA is entitled to be a noticed party in all applications brought in the 

course of the winding-up and is also entitled to make representations to the 

Court. Other listed persons are also empowered to make representations and 

are entitled to be heard in proceedings for a bank winding-up order.  

158. Clause 157 bars the use of other insolvency procedures to resolve any of the 

issues for which the resulting Act will provide. The clause also requires the 

Court to consult the Authority before it makes a decision on the winding-up 

application made by a bank or any shareholder or creditor of the bank. The 

Court is required to give due consideration to the view expressed by the 

Authority in the course of the aforementioned consultation.  

159. Clause 158 is the first clause under the second cross-heading (“Powers of bank 

liquidators and effects of the bank winding-up order”). It specifies the powers that 

the bank liquidator in a bank winding-up may have. Crucially, the clause 

stipulates that the liquidator does not have any of the listed powers unless they 

are specified in the bank winding-up order. 

160. Clause 159 specifies the general effects of a bank winding-up order.  

161. Clause 160 is the first clause under the third cross-heading (“Bank liquidation 

committee”) in Part 13. The clause mandates the establishment of a bank 

liquidation committee following the grant of a bank winding-up order. It also 

makes provision regarding the applicability of section 191 of the Companies Act 

1931, and provides for the composition of the bank liquidation committee.  

162. Clause 161 imposes on the bank liquidator an obligation to report to the bank 

liquidation committee (“the Committee”) based on particular stipulations. 

Additionally, it confers discretion on the bank liquidator to report to the 

Committee at other times. The clause also provides for a meeting to be called by 

either the bank liquidator or any member of the Committee, and stipulates that 

a meeting must be held at least every 28 days from the date of the winding-up 

order until the final meeting of the Committee under clause 165.  
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163. Clause 162 requires the Committee to recommend to the bank liquidator which 

of the 3 objectives in clause 154 to pursue. This the Committee must do as soon 

as reasonably practicable after its creation. Factors to be considered by the 

Committee in making this recommendation are specified. The Committee must 

apply to the Court seeking directions, in the event the bank liquidator has failed 

(in the Committee’s view) to comply with its recommendation. If the Committee 

fails to make a recommendation, the bank liquidator may apply to the Court, in 

which event the Court may respond by making a direction in lieu of a 

recommendation if the Committee fails to make a recommendation within the 

period set by the Court.  

164. Clause 163 imposes additional duties on a bank liquidator.  

165. Clause 164 imposes additional duties on the Committee. In essence, the 

Committee must oversee the bank liquidation generally.  

166. Clause 165 specifies the effects of particular actions if taken by the Committee.  

167. Clause 166 empowers any person aggrieved by an action of the Committee in a 

specified circumstance to apply to the Court for redress. The Court may 

thereupon make an order. The clause empowers the Court to make an order 

also upon an application made by the bank liquidator. The wording suggests 

that the Court may even make such an order of its volition, i.e. without an 

application’s having been made to it for the purpose. The clause ends by 

stipulating the action the bank liquidator must take if the Committee fails to 

comply with clause 165(1). 

168. Clause 167, in keeping with the provisions of the data protection legislation, 

imposes restrictions on the bank liquidator in respect of the processing of 

personal data.  

169. Clause 168 is the first clause under Part 14 (miscellaneous). The clause stipulates 

that the Authority must not be treated as or deemed to be a director of a bank.  

170. Clause 169 empowers the Authority, after consultation with the Treasury, to 

make regulations that are necessary or convenient for the better carrying out to 

the functions of the resulting Act.  

171. Clause 170 provides for the Authority to impose a civil penalty in the event of a 

contravention of the resulting Act. In order to do so, the Authority must in 

writing notify the bank in question of its decision to impose the civil penalty 

and must specify the reasons therefor. However, the Authority may not impose 

such a penalty if criminal proceedings have been commenced in respect of the 

contravention. Also, the Authority is required to make regulations with respect 

to the imposition of financial penalties under this clause, and also with respect 

to the amount of any penalty that may be so imposed. All civil penalties paid to 

the Authority must in turn be paid into, and thereupon will form part of, the 

General Revenue of the Island.  

172. Clause 171 empowers any person aggrieved by a decision of the Authority to 

appeal to the Court, and empowers the Court to thereupon make any interim or 
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final order as it thinks fit. The clause also makes procedural and other relevant 

stipulations in respect of the right to appeal.  

173. The Schedule addresses changes which are required to the Preferential Payments 

Act 1908 (the “PPA”) in order to reflect the new arrangements which this Act 

will introduce. The main amendments specify a ‘super-preference’ in relation to 

any expenses incurred in relation to the taking of a resolution action in respect 

of a bank, including the preferential recovery of any monies expended from the 

Fund. In addition, the current arrangements for depositor preference have been 

amended, to give the highest priority to depositor claims that have been vested 

in the DCS in the Island, or in an equivalent scheme in another jurisdiction 

where an Isle of Man incorporated bank has a branch operation. Eligible 

deposits, up to the amount of DCS compensation limits, but which are not 

vested in the DCS or equivalent scheme, are prioritised thereafter. The existing 

priority of certain claims per Sections 3 (a) to (i) of the PPA remains unchanged, 

but thereafter new categories of priority are introduced in respect of deposit 

amounts which are above the limits of DCS compensation, and liabilities which 

are exempted from bail-in. Collectively these changes to the creditor hierarchy 

of banks serve to ensure that depositors derive the maximum benefit from the 

proceeds of any future bank liquidation and also serve to minimise the 

possibility of compensation claims by shareholders and creditors on the  Fund 

by creditors under clause 139. 

174. The resulting Act is expected to have both financial and human resource 

implications. Its implementation will necessitate the hiring of 2 additional 

persons, who must have a very specific set of skills in order to be effective. The 

anticipated annual cost of these additional staff resources is £180,000. Notably, it 

is proposed that these costs (or a portion thereof) be recovered from the banking 

industry by means of an annual levy; this in light of the benefits the banking 

sector is expected to derive from the Bank Resolution and Recovery Framework. 

Another pertinent observation is that the Treasury has committed to taking the 

necessary steps to keep these costs to a reasonable minimum. Further, the 

appointment of the Financial Services Authority as the Resolution Authority 

will obviate the need to establish and staff a separate entity for the purpose. 

This, aside from its other virtues, is a financially prudent and pragmatic 

decision that will redound to the benefit of Manx taxpayers. 

175. In the opinion of the member moving the Bill, its provisions are compatible with 

the Convention rights within the meaning of the Human Rights Act 2001. 
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BANK (RECOVERY AND RESOLUTION) BILL 2020 

A BILL to provide for bank recovery and resolution and for connected 1 

purposes. 2 

BE IT ENACTED by the Queen’s Most Excellent Majesty, by and with the advice and 

consent of the Council and Keys in Tynwald assembled, and by the authority of the 

same, as follows:— 

PART 1 – PRELIMINARY 3 

1 Short title 4 

The short title of this Act is the Bank (Recovery and Resolution) Act 2020. 5 

2 Commencement 6 

(1) This Act (except section 1 and this section) will come into operation on 7 

such day or days as the Treasury may by order appoint. 8 

(2) An order under subsection (1) may make such consequential, incidental, 9 

supplementary and transitional provisions as appear to the Treasury to 10 

be necessary or expedient for the purposes of the order. 11 

3 Interpretation 12 

(1) In this Act — 13 

“action for a breach” has the meaning given in section 48(3) of the 14 

Financial Services Act 2008, and includes the power to impose a 15 

civil penalty in accordance with section 170;  16 

“Additional Tier 1 instruments” means capital instruments that meet 17 

the conditions laid down in Article 52(1) of Regulation (EU) No 18 

575/2013; 19 

“affected creditor” means a creditor whose claim relates to a liability 20 

that is reduced or converted to shares by the exercise of the write-21 

down or conversion power pursuant to the use of the bail-in tool; 22 

“asset management vehicle” has the meaning ascribed to it in section 23 

95(2); 24 
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“Authority” means the resolution authority for the Island (as designated 1 

in section 6); 2 

“bail-in tool” means the mechanism for effecting the exercise by the 3 

Authority of the write-down or conversion power in relation to 4 

liabilities of a bank in resolution in accordance with the provisions 5 

set out in sections 101 to 107; 6 

“bank” has the meaning given in section 4;  7 

“bank in resolution” means a bank in respect of which resolution action 8 

is being taken; 9 

“bank liquidator” means the liquidator appointed by the Court under a 10 

bank winding-up order pursuant to section 177 of the Companies 11 

Act 1931;  12 

“bank winding-up”, “in bank winding-up” and “in a bank winding-13 

up” refer to the process and state of a bank being subject to a bank 14 

winding-up order, in accordance with this Act, and a bank which 15 

is in that state is referred to as a “bank in winding-up”; 16 

“bank winding-up order” means an order of the Court to enter a bank 17 

into a bank winding-up procedure pursuant to Part 13; 18 

“branch” means a place of business which forms part of a bank and 19 

which carries out directly all or some of the transactions inherent 20 

in the business of that bank but does not have a legal personality 21 

separate from the bank;  22 

“bridge bank” has the meaning given in section 82(2); 23 

“bridge bank tool” means the mechanism for transferring shares, assets, 24 

rights or liabilities of a bank in resolution to a bridge bank in 25 

accordance with sections 82 to 94; 26 

“business day” means a day other than a Saturday, a Sunday, or a bank 27 

holiday in the Island; 28 

“business reorganisation plan” means a business reorganisation plan 29 

drawn up and implemented in accordance with sections 115 to 30 

118; 31 

“the BRRD” or “Directive 2014/59/EU” — 32 

(a) means — 33 

(i) Directive 2014/59/EU of the European Parliament 34 

and of the Council of 15 May 2014 establishing a 35 

framework for the recovery and resolution of 36 

credit institutions and investment firms and 37 

amending Council Directive 82/891/EEC; 38 

(ii) Directives 2001/24/EC, 2002/47/EC, 2004/25/EC, 39 

2005/56/EC, 2007/36/EC, 2011/35/EU, 2012/30/EU, 40 

2013/36/EU, 2017/1132/EU and 2017/2399/EU; and 41 
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(iii) Regulations (EU) No 1093/2010 and (EU) No 1 

648/2012, of the European Parliament and of the 2 

Council, as amended by Directive (EU) 2019/879 of 3 

the European Parliament and of the Council of 20 4 

May 2019 amending Directive 2014/59/EU as 5 

regards the loss-absorbing and recapitalisation 6 

capacity of credit institutions and investment 7 

firms and Directive 98/26/EC; and  8 

(b) includes any amendments to that Directive from time to 9 

time made in accordance with the appropriate procedure 10 

under EU law, whether made before or after the coming 11 

into operation of this Act (or any part of it);  12 

“central counterparty” means a legal person that interposes itself 13 

between the counterparties to the contracts traded on one or more 14 

financial markets, becoming the buyer to every seller and the 15 

seller to every buyer; 16 

“client assets” means assets which a bank has undertaken to hold for a 17 

client (whether or not on trust, and whether or not the 18 

undertaking has been complied with); 19 

“Common Equity Tier 1 Instruments” means capital instruments that 20 

meet the conditions laid down in the following provisions of 21 

Regulation (EU) No. 575/2013 — 22 

(a) Article 28(1) to (4); 23 

(b) Article 29(1) to (5); or  24 

(c) Article 31(1); 25 

“competent authority” means a public authority or body which is by law 26 

made responsible for prudential supervision or resolution of 27 

banks; 28 

“conversion rate” means the factor that determines the number of shares 29 

into which a liability of a specific class will be converted, by 30 

reference either to a single instrument of the class in question or to 31 

a specified unit of value of a debt claim; 32 

“core business lines” means business lines and associated services 33 

which represent material sources of revenue, profit or franchise 34 

value for a bank or a bank’s group;  35 

“Court” means the Isle of Man Courts of Justice; 36 

“covered deposits” means the part of eligible protected deposits or the 37 

part of a deposit that would be an eligible protected deposit of a 38 

bank incorporated in the Island if it was not held in a bank 39 

account in a branch outside the Island, that does not exceed the 40 

relevant maximum compensation level prescribed in the DCS 41 

Regulations; 42 

“crisis management measure” means — 43 
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(a) the exercise of a stabilisation power in relation to a bank by 1 

the Authority;  2 

(b) the recognition of a foreign resolution action by the 3 

Authority; or  4 

(c) the exercise of a stabilisation power in support of a foreign 5 

resolution action by the Authority;  6 

“crisis prevention measure” means — 7 

(a) the imposition by the Authority of — 8 

(i) a requirement to take specified measures with 9 

respect to a respective bank’s recovery plan;  10 

(ii) a requirement to take measures to remove 11 

impediments to resolvability; or 12 

(iii) early intervention measures; or 13 

(b) the exercise by the Authority of its write-down or 14 

conversion powers; 15 

“critical functions” means activities, services or operations the 16 

discontinuance of which is likely to lead to the disruption of 17 

services that are essential to the real economy of the Island or to 18 

disrupt financial stability due to the size, market share, external 19 

and internal interconnectedness, complexity, or cross-border 20 

activities of a bank or group, with particular regard to the 21 

substitutability of those activities, services or operations;  22 

“DCS” means the Depositors’ Compensation Scheme established by 23 

regulation 3(1) of the Depositors’ Compensation Scheme 24 

Regulations 20101; (But, see subsection (2).) 25 

“DCS Regulations” means the Depositors’ Compensation Scheme 26 

Regulations 2010; (But, see subsection (2).) 27 

“DCS Manager” means the Manager of the Depositors’ Compensation 28 

Scheme, appointed under regulation 4 of the Depositors’ 29 

Compensation Scheme 2010; (But, see subsection (2).) 30 

“debt instruments” means bonds and other forms of transferable debt, 31 

instruments creating or acknowledging debt, and instruments 32 

giving rights to acquire debt instruments; 33 

“default event provision” means a provision of a contract or other 34 

agreement that has the effect that— 35 

(a) if a specified event or situation arises — 36 

(i) the agreement is terminated, modified, replaced or 37 

suspended;  38 

(ii) rights or duties under the agreement are 39 

terminated, modified, replaced or suspended; 40 

                                                      
1 S.D. No 683/10 (as amended) 
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(iii) a right accrues to terminate, modify or replace the 1 

agreement; 2 

(iv) a right accrues to terminate, modify or replace 3 

rights or duties under the agreement; 4 

(v) a set-off or netting right accrues under the 5 

contract; 6 

(vi) a sum becomes payable or ceases to be payable; 7 

(vii) delivery of anything becomes due or ceases to be 8 

due; 9 

(viii) a right to claim a payment or delivery accrues, 10 

changes or lapses; 11 

(ix) any other right accrues, changes or lapses; or 12 

(x) an interest is created, changes or lapses; 13 

(b) a provision of a contract or other agreement that has the 14 

effect that a provision of the contract or agreement — 15 

(i) takes effect only if a specified event occurs or does 16 

not occur; 17 

(ii) takes effect only if a specified situation arises or 18 

does not arise; 19 

(iii) has effect only for so long as a specified event does 20 

not occur; 21 

(iv) has effect only while a specified situation lasts; 22 

(v) applies differently if a specified event occurs; 23 

(vi) applies differently if a specified situation occurs; 24 

or 25 

(vii) applies differently while a specified situation lasts; 26 

“definitive valuation” means an ex-post valuation carried out in 27 

accordance with sections 62 to 65; 28 

“deposit” has the same meaning as in the Regulated Activities Order 29 

20112, as amended from time to time; 30 

“derivative contracts” means — 31 

(a) options, futures, swaps, forward rate agreements and any 32 

other derivative contracts relating to securities, 33 

currencies, interest rates or yields, or other derivative 34 

instruments, financial indices or financial measures which 35 

may be settled physically or in cash;  36 

(b) options, futures, swaps, forward rate agreements and any 37 

other derivative contracts relating to commodities that 38 

must be settled in cash or may be settled in cash at the 39 

                                                      
2 SD 0884/11, Schedule 2, Part 1 (definitions) 



Section 3 Bank (Recovery and Resolution) Bill 2020 

 

 

Page 36  c 

 

option of one of the parties (otherwise than by reason of a 1 

default or other termination event);  2 

(c) options, futures, swaps, and any other derivative contract 3 

relating to commodities that can be physically settled, 4 

provided that they are traded on a regulated market or a 5 

multilateral trading facility; 6 

(d) options, futures, swaps, forwards and any other 7 

derivative contracts relating to commodities, that — 8 

(i) can be physically settled; 9 

(ii) are not otherwise mentioned in subparagraph (c); 10 

(iii) are not for commercial purposes; and  11 

(iv) have the characteristics of other derivative 12 

financial instruments, having regard to whether, 13 

inter alia, they are cleared and settled through 14 

recognised clearing houses or are subject to 15 

regular margin calls; 16 

(e) derivative instruments for the transfer of credit risk;  17 

(f) financial contracts for differences; or  18 

(g) the following — 19 

(i) any — 20 

(A) options;  21 

(B) futures;  22 

(C) swaps;  23 

(D) forward rate agreements; and  24 

(E) other derivative contracts relating to 25 

climatic variables, freight rates, emission 26 

allowances or inflation rates or other 27 

official economic statistics that must be 28 

settled in cash or may be settled in cash at 29 

the option of one of the parties (otherwise 30 

than by reason of a default or other 31 

termination event); or  32 

(ii) any other derivative contracts relating to — 33 

(A) assets;  34 

(B) rights;  35 

(C) obligations; or 36 

(D) indices and measures not otherwise 37 

mentioned in this definition,  38 

which have the characteristics of other derivative 39 

financial instruments, having regard to whether, 40 

inter alia, they are traded on a regulated market or 41 
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other multilateral trading facility, are cleared and 1 

settled through recognised clearing houses, or are 2 

subject to regular margin calls; 3 

“difference of treatment valuation” means a valuation for the purposes 4 

of assessing whether shareholders and creditors would have 5 

received better treatment under relevant insolvency proceedings 6 

than under the stabilisation power used, carried out in accordance 7 

with sections 66 and 67; 8 

“Directive” —see definition of “the BRRD” or “Directive 2014/59/EU”;  9 

“eligible liabilities” means liabilities and capital instruments that do not 10 

qualify as Common Equity Tier 1 instruments, Additional Tier 1 11 

instruments or Tier 2 instruments of a bank that are not excluded 12 

from the scope of the bail-in tool by virtue of section 103; 13 

“eligible protected deposit” has the meaning given in the DCS 14 

Regulations;  15 

“enter a bank into resolution” must be construed in accordance with the 16 

meaning of “resolution” (set out below in this section); 17 

“extraordinary public financial support” means financial support 18 

provided by any public body in the Island in order to resolve or 19 

restore the viability, liquidity or solvency of a person within the 20 

scope of this Act; 21 

“financial contracts” includes the following contracts and agreements — 22 

(a) securities contracts, including — 23 

(i) contracts for the purchase, sale or loan of a 24 

security, a group or index of securities;  25 

(ii) options on a security or group or index of 26 

securities; and  27 

(iii) repurchase or reverse repurchase transactions on 28 

any such security, group or index; 29 

(b) commodities contracts, including — 30 

(i) contracts for the purchase, sale or loan of a 31 

commodity or group or index of commodities for 32 

future delivery;  33 

(ii) options on a commodity or group or index of 34 

commodities; and  35 

(iii) repurchase or reverse repurchase transactions on 36 

any such commodity, group or index;  37 

(c) futures and forwards contracts, including contracts (other 38 

than a commodities contract) for the purchase, sale or 39 

transfer of — 40 

(i) a commodity or property of any other description;  41 
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(ii) a service; or  1 

(iii) a right or interest, 2 

for a specified price at a future date; 3 

(d) swap agreements, including — 4 

(i) swaps and options relating to: interest rates; spot 5 

or other foreign exchange agreements; currency; 6 

an equity index or equity; a debt index or debt; 7 

commodity indexes or commodities; weather; 8 

emissions or inflation; 9 

(ii) total return, credit spread or credit swaps; and  10 

(iii) any agreements or transactions that are similar to 11 

an agreement referred to in head (i) or (ii) which is 12 

the subject of recurrent dealing in the swaps or 13 

derivatives markets;  14 

“foreign bank” means a bank the head office of which is established in a 15 

jurisdiction other than the Island; 16 

“foreign resolution action” means an action under the law of another 17 

jurisdiction to manage the failure or likely failure of a foreign 18 

bank that is comparable, in terms of objectives and anticipated 19 

results, to resolution actions under this Act; 20 

“FSA” means the statutory board known as the Isle of Man Financial 21 

Services Authority — 22 

(a) as established by article 4 of the Transfer of Functions 23 

(Isle of Man Financial Services Authority) Order 20153; 24 

and  25 

(b) the existence of which is acknowledged by section 1(1) of 26 

the Financial Services Act 2008; 27 

“Fund” means the Bank Resolution Fund established by section 37; 28 

“group” means a parent and its subsidiaries;  29 

“group entity” means a legal person that is part of a group; 30 

“group resolution” means either of the following — 31 

(a) the taking of resolution action at the level of a parent of a 32 

group; or  33 

(b) the coordination of the application of resolution tools and 34 

the exercise of resolution powers by resolution authorities in 35 

relation to group entities that meet the resolution conditions;  36 

“home jurisdiction”, in relation to a bank, means the jurisdiction in 37 

which the bank is incorporated; 38 

                                                      
3 SD 2015/0090 
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“home regulatory supervisor” means the supervisor of banks within a 1 

bank’s home jurisdiction; 2 

“home resolution authority” means the resolution authority within a 3 

bank’s home jurisdiction; 4 

“instruments of ownership” means — 5 

(a) shares;  6 

(b) instruments that are convertible into or give the right to 7 

acquire shares; or  8 

(c) instruments representing interests in shares; 9 

“international obligations notice” means a notice served on the 10 

Authority pursuant to section 133, in which the giver of the notice 11 

states that they believe (with reasons) that a proposed action (or 12 

actions) of the Authority would cause the Island to contravene its 13 

international obligations, or confirming that it does not believe 14 

such proposed action would cause the Island to contravene its 15 

international obligations;  16 

“intragroup financing agreement” means a contract by which one group 17 

entity guarantees the obligations to a third party of another group 18 

entity within the same group; 19 

“management” (in relation to a bank) means, both individually and 20 

collectively, — 21 

(a) the directors and senior managers; or  22 

(b) if applicable, former directors and former senior managers;  23 

“mandatory reduction instrument” means an instrument by which the 24 

Authority exercises the write-down or conversion power 25 

pursuant to section 126(1); 26 

“Manx law” includes “Manx legislation”, any “statutory provision”, any 27 

“Manx enactment”, and any “provision”;4 28 

“netting arrangement” means an arrangement under which a number of 29 

claims or obligations can be converted into a single net claim, 30 

including close-out netting arrangements under which, on the 31 

occurrence of an enforcement event (however or wherever 32 

defined) the obligations of the parties are accelerated so as to 33 

become immediately due or are terminated, and in either case are 34 

converted into or replaced by a single net claim and “netting 35 

right” must be construed accordingly; 36 

“own funds” means the sum of Tier 1 capital and Tier 2 capital;  37 

“parent” in relation to a bank, means the body that wholly owns the 38 

bank; 39 

                                                      
4 All the terms included in the definition of “Manx law” are defined in Part 2 of the Interpretation 

Act 2015. 
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“pre-resolution valuation” means a valuation conducted in accordance 1 

with section 57(1); 2 

“property transfer instrument” means an instrument for the transfer of 3 

assets, rights or liabilities;  4 

“provisional valuation” means a pre-resolution valuation which is 5 

conducted in accordance with section 60; 6 

“recipient” means the person to which shares or other instruments of 7 

ownership, debt instruments, assets, rights or liabilities, or any 8 

combination of those items are transferred from a bank in 9 

resolution;  10 

“recognised foreign resolution action” means a foreign resolution action 11 

which is, or part of which is, recognised by the Authority 12 

pursuant to section 149(1); 13 

“recognition order” means an order made by the Authority under 14 

section 148(1); 15 

“recovery plan” means a recovery plan drawn up and maintained by a 16 

bank in accordance with Part 3; 17 

“regulated market” means any market, however operated, which, by an 18 

order made by the Treasury, is identified (whether by name or by 19 

reference to criteria prescribed by the order) as a regulated market 20 

for the purposes of this Act; 21 

“relevant capital instruments” means Additional Tier 1 instruments and 22 

Tier 2 instruments; 23 

“relevant insolvency proceedings” means — 24 

(a) proceedings for a bank winding-up order as set out in this 25 

Act;  26 

(b) where the Authority recognises a foreign resolution 27 

action, the proceedings for making a bank insolvent 28 

under the laws of a foreign jurisdiction; or  29 

(c) in the case of the application of a stabilisation tool by the 30 

Authority, proceedings for a bank winding-up order 31 

under either the law of the Island or the law of a foreign 32 

jurisdiction, whichever is chosen by the Resolution 33 

Authority; 34 

“relevant resolution authority”, in relation to a bank, means — 35 

(a) a resolution authority (other than the home resolution 36 

authority) in a jurisdiction in which the bank has a 37 

branch, where that resolution authority can take a 38 

resolution action with respect to the branch; and  39 

(b) a resolution authority (other than the home resolution 40 

authority) in a jurisdiction in which the holding company 41 

of the bank is incorporated, where that resolution 42 
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authority can take a resolution action with respect to the 1 

holding company; 2 

“residual bank” means, in circumstances where part of the business of a 3 

bank has been sold to a private sector purchaser using the sale of 4 

business tool, or transferred to a bridge bank using the bridge 5 

bank tool, the non-sold or non-transferred part of the bank; 6 

“resolution” means the application of a resolution tool (or tools) as 7 

outlined in this Act in order to achieve one or more of the 8 

resolution objectives; and “enter a bank into resolution” must be 9 

construed accordingly; 10 

“resolution action”, which is an alternative to winding-up, means any 11 

action taken in furtherance of the decision to subject a bank to the 12 

resolution process — 13 

(a) pursuant to the resolution conditions; and  14 

(b) through the use of a resolution tool or the application of a 15 

resolution power;  16 

“resolution conditions” means the conditions listed in section 45(2); 17 

“resolution instrument” means an instrument effecting the decision of 18 

the Authority regarding the resolution of a bank; 19 

“resolution objectives” means the objectives specified in section 44; 20 

“resolution plan” means a resolution plan drawn up for a bank by the 21 

Authority in accordance with section 25; 22 

“resolution power” means any of the powers set out in Part 8 and any of 23 

the general powers set out in Part 10; 24 

“resolution safeguards” means the safeguards specified in sections 138, 25 

139, 141, 142 and 143; 26 

“resolution tools” means the stabilisation tools as well as the bank 27 

winding-up procedure set out in Part 13 (and each of them is a 28 

“resolution tool”); 29 

“sale of business tool” means the mechanism for effecting a transfer by 30 

the Authority of shares, assets, rights or liabilities of a bank in 31 

resolution to a purchaser that is not a bridge bank in accordance 32 

with the provisions specified in sections 72 to 81; 33 

“secured liability” means a liability where the right of the creditor to 34 

payment or other form of performance is secured by a charge, 35 

pledge or lien, or collateral arrangements including liabilities 36 

arising from repurchase transactions and other title transfer 37 

collateral arrangements; 38 

“security arrangement” means an arrangement under which a person 39 

has, by way of security, an actual or contingent interest in the 40 

assets or rights that are subject to transfer, irrespective of whether 41 



Section 3 Bank (Recovery and Resolution) Bill 2020 

 

 

Page 42  c 

 

that interest is secured by specific assets or rights or by way of a 1 

floating charge or similar interest; 2 

“set-off arrangement” means an arrangement under which two or more 3 

claims or obligations owed between the bank in resolution and a 4 

counterparty can be set-off against each other;  5 

“shares” includes both shares and other instruments of equity 6 

ownership;  7 

“stabilisation power” means a resolution power which relates 8 

specifically to the use of one of the stabilisation tools; 9 

“stabilisation tools” means — 10 

(a) the sale of business tool;  11 

(b) the bridge bank tool; 12 

(c) the asset separation tool;  13 

(d) the bail-in tool; and  14 

(e) the government financial assistance tool; 15 

“structured finance arrangements” includes securitisations and 16 

instruments which — 17 

(a) are used for hedging purposes;  18 

(b) form an integral part of the cover pool; and 19 

(c) are secured in a way similar to the covered bonds which 20 

involve the granting and holding of security by a party to 21 

the arrangement or a trustee, agent or nominee; 22 

“Tier 2 instruments” has the meaning given in Article 2.1(73) of the 23 

Directive; 24 

“title transfer financial collateral arrangement” means an arrangement, 25 

including a repurchase arrangement, under which a collateral 26 

provider transfers full ownership of financial collateral to a 27 

collateral taker for the purpose of securing or otherwise covering 28 

the performance of relevant financial obligations; 29 

“transfer powers” means the power under this Act to transfer shares, 30 

other instruments of ownership, debt instruments, assets, rights 31 

or liabilities, or any combination of those items from a bank in 32 

resolution to a recipient; 33 

“winding-up” means the realisation of the assets of a bank in accordance 34 

with Manx law (and the distribution of the assets to those entitled 35 

to receive them);  36 

“write-down or conversion power” means the power to write-down or 37 

convert relevant capital instruments of a bank in accordance with 38 

section 125. 39 

(2) If any amendment proposed to the DCS Regulations after this Act comes 40 

into operation would, in the opinion of the FSA, necessitate a 41 
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consequential amendment to this Act, the FSA may (by means of public 1 

document by which the amendment to the DCS Regulations is made) 2 

make the necessary consequential amendment to this Act.  3 

Tynwald procedure – approval required.  4 

4 Meaning of “bank” 5 

(1) In this Act, “bank” means a person licensed under the Financial Services 6 

Act 2008 to carry on in or from the Island, the regulated activity of 7 

deposit taking. 8 

(2) But “bank” does not include — 9 

(a) a building society (within the meaning of section 7 of the 10 

Industrial and Building Societies Act 1892); or 11 

(b) any other class of institution excluded by an order made by the 12 

Treasury.  13 

Tynwald procedure – affirmative. 14 

5 Scope of Act  15 

[P.2009/1/2 and drafting] 16 

(1) This Act applies to — 17 

(a) banks; and 18 

(b) any company incorporated in the Island which is a holding 19 

company or subsidiary of a bank. 20 

This is subject to subsection (2). 21 

(2) Where a stabilisation power is exercised in respect of a bank, it does not 22 

cease to be a bank if, as a result of a resolution action, it is no longer 23 

licensed as referred to in subsection (1)(a). 24 

(3) The Schedule, which makes consequential amendments to the Preferential 25 

Payments Act 1908, has effect. 26 

PART 2 – THE AUTHORITY  27 

6 The resolution authority for the Island  28 

(1) The resolution authority for the Island (in all subsequent sections 29 

referred to as “the Authority”) is the FSA. 30 

(2) In keeping with section 9, the FSA must make regulations prescribing 31 

how it will perform its functions in the capacity of resolution authority in 32 

a manner that is operationally separate from manner in which it 33 

performs its functions in the capacity of regulatory supervisor (as 34 

specified in the Financial Services Act 2008). 35 
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Tynwald procedure – approval required. 1 

7 Functions of the Authority  2 

(1) The Authority, in addition to any functions it may have under the 3 

Financial Services Act 2008, has the functions generally ascribed to it 4 

under this Act. 5 

(2) The Authority may do anything it reasonably considers necessary to 6 

facilitate, or which is conducive to, the performance of its functions. 7 

(3) Without limiting subsection (2) or the FSA’s powers under the Financial 8 

Services Act 2008, the Authority may exchange relevant information, on a 9 

confidential basis, with — 10 

(a) the DCS Manager; or 11 

(b) the Treasury. 12 

8 Authority’s duty with respect to recovery and resolution planning 13 

(1) The Authority must have regard for both the recovery and resolution 14 

planning processes.  15 

(2) The Authority has responsibility for reviewing recovery plans. In 16 

discharging this responsibility it must — 17 

(a) periodically review recovery plans; and   18 

(b) take into consideration any results of such a review that would 19 

have a bearing on the resolvability of a bank.  20 

(3) The Authority may prepare resolution plans. 21 

9 Conflicts of interest between staff 22 

Staff involved in carrying out the functions of the Authority must be, at least, 23 

structurally separate from those staff which carry out the FSA’s functions in the 24 

capacity of regulatory supervisor. 25 

10 Joint decisions with resolution authorities overseas 26 

(1) The Authority must make efforts to reach joint decisions with the home 27 

resolution authority and other relevant resolution authorities on the 28 

assessment and adoption of group resolution plans. 29 

(2) Where individual resolution plans have been prepared in respect of a 30 

specific entity or business within the Island, agreement must be sought 31 

with the home resolution authority as to the scope of respective 32 

resolution plans with a view to avoiding overlapping plans which are 33 

inconsistent.  34 
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11 Framework or cooperation agreements 1 

The Authority may develop and enter into framework or cooperation 2 

agreements with other competent authorities, whether with respect to general 3 

approaches to resolution or in relation to specific banking groups and their 4 

proposed resolution plans. 5 

12 Funding of the Authority  6 

(1) The ongoing administrative operations of the Authority may be funded, 7 

inter alia, through — 8 

(a) a subvention from the Treasury; 9 

(b) borrowings; 10 

(c) investment earnings; or  11 

(d) a levy which the Authority  may impose annually upon banks 12 

operating in the Island.  13 

(2) The amount and terms of a levy under subsection (1)(d) must be 14 

prescribed by order made by the Authority under this subsection, after 15 

the Authority has consulted with the Treasury. 16 

Tynwald procedure – affirmative. 17 

13 Authority resources for carrying out its functions  18 

(1) The Authority must be provided with adequate staff and financial 19 

resources for the effective and expeditious performance of its functions.  20 

(2) The Authority may draw on further resources and incur reasonable 21 

additional financial costs where it is necessary to do so in the conduct of 22 

its responsibilities.  23 

(3) Without limiting subsection (2), the Authority may, in appropriate 24 

circumstances and on such terms as the Authority thinks fit, engage 25 

additional resources or staff as may be necessary to ensure the timely 26 

carrying out of its duties and responsibilities.  27 

(4) In acting in accordance with subsections (2) and (3), the Authority must 28 

take account of the potential for, and use its best endeavours to avoid, 29 

conflicts of interest. 30 

14 Delegation 31 

(1) The Authority may delegate any of its functions under this Act.  32 

This is subject to subsection (2).  33 

(2) The Authority retains ultimate responsibility for any action taken in its 34 

name by any person to whom it has delegated a function under 35 

subsection (1). 36 
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15 Limitation of Authority’s liability  1 

(1) Section 33 of the Financial Services Act 2008 applies equally to this Act as 2 

it does to that Act. 3 

This is subject to subsection (2). 4 

(2) In so far as section 33 of the Financial Services Act 2008 applies to this Act, 5 

the term “specified enactment” is to be construed as if the definition of it 6 

in subsection (5) of that section were amended by — 7 

(a) the substitution of a semicolon for the full stop at the end of 8 

paragraph (q); and 9 

(b) the insertion, immediately after paragraph (q), of the following — 10 

“(r) the Bank (Recovery and Resolution) Act 2020.”. 11 

PART 3 – RECOVERY PLANNING 12 

16 Recovery plans  13 

(1) The Authority may require banks to — 14 

(a) prepare and submit to it recovery plans; and  15 

(b) regularly update those recovery plans,  16 

in line with any guidance or requirements the Authority may develop.  17 

(2) The board of directors of a bank — 18 

(a) must review the bank’s recovery plan before submitting it to the 19 

Authority; and  20 

(b) must not submit the recovery plan to the Authority unless it has 21 

approved the recovery plan.  22 

(3) Where the Authority elects to impose on a bank a requirement under 23 

subsection (1), it must issue a direction to the bank and must specify in 24 

that direction the date by which the bank is expected to comply.  25 

(4) If a bank fails to comply with a direction under this section, the 26 

Authority may undertake such action for a breach as is appropriate. 27 

17 Authority to examine recovery plans  28 

(1) In reviewing any recovery plan it receives, the Authority must seek to 29 

identify any actions in the recovery plan which may adversely impact the 30 

resolvability of the bank. 31 

(2) Following its examination of a recovery plan, the Authority must 32 

determine its proposed course of action with regard to the matters 33 

referred to in the recovery plan.  34 

(3) The Authority must also transmit a recovery plan — 35 
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(a) to the competent authorities in jurisdictions in which the bank has 1 

any branches or subsidiaries; and  2 

(b) to the home regulatory supervisor of the bank’s group.  3 

18 Group-wide recovery plans 4 

(1) This section applies only to banks conducting business in the Island that 5 

are part of a group of banks, some of which are situated outside the 6 

Island. 7 

(2) Requirements relating to recovery plans may be met by the bank sharing 8 

with the Authority relevant details of the group-wide recovery plan 9 

accompanied by an explanation of how such plan relates to and affects 10 

the bank’s business in the Island.  11 

(3) Recovery plans which are prepared specifically in relation to the Island 12 

business or entity must be consistent with the recovery plans for the rest 13 

of the group.  14 

19 Contents of recovery plans: general provisions  15 

(1) Recovery plans must contemplate a range of scenarios of severe 16 

macroeconomic and financial stress relevant to the bank’s specific 17 

conditions.  18 

(2) Each recovery plan must include a framework of indicators established 19 

by the bank which identifies the points at which appropriate actions 20 

referred to in the plan may be taken. The indicators may be of a 21 

qualitative or quantitative nature relating to the bank’s financial position. 22 

(3) Banks must put in place appropriate arrangements for the regular 23 

monitoring of the indicators referred to in subsection (2).  24 

(4) Despite subsections (2) and (3), a bank may — 25 

(a) take action under its recovery plan where the relevant indicator 26 

has not been met, but where the management consider it 27 

appropriate in the circumstances; or  28 

(b) refrain from taking such action where the management does not 29 

consider it to be appropriate in the circumstances.  30 

Such a decision either way must be notified by the bank to the Authority 31 

immediately. Failure by the bank to do so may render it liable to the 32 

Authority’s taking action for a breach. 33 

(5) A recovery plan must not assume access to extraordinary public financial 34 

support.  35 
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20 Review of recovery plan by the Authority  1 

(1) The Authority must review each plan once it has been submitted and 2 

assess the extent to which it meets the following criteria — 3 

(a) the implementation of the arrangements proposed in the  plan is 4 

reasonably likely to maintain or restore the viability and financial 5 

position of each bank or group, taking into account the 6 

preparatory measures that each bank has taken or has planned to 7 

take; and  8 

(b) the options within the plan are reasonably likely to be 9 

implemented quickly and effectively —  10 

(i) in situations of financial stress; and  11 

(ii) avoiding to the maximum extent possible any significant 12 

adverse effect on the financial system. 13 

(2) When assessing the appropriateness of the recovery plans, the Authority 14 

must take into consideration — 15 

(a) the appropriateness of the bank’s capital and funding structure to 16 

the level of complexity of the organisational structure; and  17 

(b) the risk profile of the bank.  18 

(3) In the case of recovery plans which impact on a subsidiary or branch of 19 

the bank operating in another jurisdiction, the Authority must, when 20 

reviewing the plans, take into account the potential impact of the 21 

recovery measures on such other jurisdiction.  22 

21 Confidentiality of recovery plans 23 

(1) Recovery plans are confidential and must be treated as such by all 24 

persons to whom they are disclosed under this Act.  25 

(2) A person who, having had a recovery plan disclosed to him or her under 26 

this Act, without lawful authority discloses any of the contents of the 27 

recovery plan commits an offence and is liable on summary conviction to 28 

a fine not exceeding level 5 on the standard scale or to a term of custody 29 

not exceeding 6 months, or to both. 30 

22 Recovery plan not presented, etc. 31 

(1) Where the Authority assesses that — 32 

(a) the bank has not presented an adequate recovery plan; 33 

(b) there are material deficiencies in the recovery plan; or  34 

(c) there are material impediments to its implementation of the plan 35 

the bank has submitted,  36 

the Authority must notify the bank of its assessment.  37 
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(2) The Authority may require that bank to take measures necessary to 1 

redress the material deficiencies of the plan, including by requiring the 2 

bank to submit, within three months, a revised plan demonstrating how 3 

these deficiencies or impediments are addressed. 4 

This is subject to subsection (3). 5 

(3) Before requiring a bank to resubmit a recovery plan, the Authority must 6 

give the bank an opportunity to state its opinion on that requirement.  7 

(4) Where the Authority does not consider the deficiencies and impediments 8 

to have been adequately addressed by the revised plan, it may direct the 9 

bank to make specific changes to the plan, having taken into account any 10 

opinion expressed by the bank as set out in subsection (3).  11 

(5) If — 12 

(a) the bank fails to submit a revised recovery plan; or  13 

(b) the Authority determines that — 14 

(i) the revised recovery plan does not adequately remedy the 15 

deficiencies or potential impediments identified in its 16 

original assessment; and  17 

(ii) it is not possible to adequately remedy the deficiencies or 18 

impediments through a direction to make specific changes 19 

to the plan,  20 

the Authority must require the bank to identify, within a reasonable 21 

timeframe, changes it can make to its business in order to address the 22 

deficiencies in or impediments to the implementation of the recovery 23 

plan. 24 

(6) If — 25 

(a) the bank fails, within the timeframe set by the Authority, to 26 

identify changes in accordance with subsection (4); or  27 

(b) the Authority assesses that the actions proposed by the bank 28 

would not adequately address the deficiencies or impediments,  29 

the Authority must direct the bank to take any measures it considers to 30 

be necessary and proportionate, taking into account the seriousness of 31 

the deficiencies and impediments and the effect of the measures on the 32 

bank’s business.  33 

(7) If a bank fails to comply with a direction under this section, the 34 

Authority may undertake such action for a breach as is appropriate. 35 

23 Authority’s directions to a bank following submission of recovery plan 36 

(1) The Authority, — 37 

(a) following its receipt from a bank of a recovery plan;  38 
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(b) where it considers such action necessary, reasonable and 1 

proportionate; and  2 

(c) without prejudice to the FSA’s functions under the Financial 3 

Services Act 2008,  4 

may direct the bank to take any of the actions listed in subsection (2).  5 

(2) Those actions are — 6 

(a) to reduce the risk profile of the bank, including liquidity risk; 7 

(b) to enable timely recapitalisation measures;  8 

(c) to review the bank’s strategy and structure;  9 

(d) to make changes to the funding strategy so as to improve the 10 

resilience of the core business lines and critical functions; or  11 

(e) to make changes to the governance structure of the bank. 12 

(3) If a bank fails to comply with a direction under this section, the 13 

Authority may take such action for a breach as is appropriate. 14 

24 Regulations regarding recovery plans 15 

The FSA may make regulations relating to recovery planning.  16 

Tynwald procedure – approval required. 17 

PART 4 – RESOLUTION PLANNING  18 

25 Resolution plans 19 

(1) The Authority, after consulting with the resolution authorities and 20 

regulators in jurisdictions in which a bank operates branches or 21 

subsidiaries, must draw up a resolution plan for each bank incorporated 22 

in the Island. 23 

(2) The resolution plan must outline the resolution actions which the 24 

Authority would take where the bank meets the resolution conditions. 25 

(3) An overview of the contents of the resolution plan must be shared with 26 

the bank concerned.  27 

(4) The preparation of resolution plans must be proportionate to the 28 

systemic importance of the bank or group to which they relate. 29 

(5) The Authority may require a bank to cooperate, assist and provide all 30 

such information as may be required to draw up, implement and update 31 

each resolution plan.  32 

(6) The Treasury may make regulations relating to resolution planning.  33 

Tynwald procedure – affirmative. 34 
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26 Further provision in respect of resolution plans  1 

(1) Where a bank’s home jurisdiction is not the Island, the Authority must — 2 

(a) discuss resolution plans with the home resolution authority; and  3 

(b) seek details of how the group plans impact the business in the 4 

Island. 5 

(2) In appropriate circumstances, the resolution plan may focus primarily on 6 

the assistance that the Authority will need to provide to a home 7 

jurisdiction’s resolution authority.  8 

(3) Where the Authority disagrees with the home resolution authority with 9 

regard to — 10 

(a) the formulation of resolution plans; and  11 

(b) a decision to deviate from the home resolution authority’s plans 12 

in the Island, 13 

the Authority must inform the home resolution authority of the 14 

disagreement and of the reasons for it.  15 

(4) The resolution plan — 16 

(a) must take into consideration relevant scenarios; and  17 

(b) must not assume access to extraordinary public financial support. 18 

27 Authorised share capital  19 

(1) The Authority may, where applicable, require banks which are 20 

incorporated in the Island to maintain at all times a sufficient amount of 21 

authorised share capital or of other Common Equity Tier 1 instruments, 22 

in either case as specified in writing by the Authority to the bank.  23 

(2) The decision on whether to impose such capital requirements (or to what 24 

extent) must be made in conjunction with the development of the 25 

resolution plan in relation to each bank.  26 

(3) A bank that, by one calendar month after the Authority has specified the 27 

sufficient amount in accordance with subsection (1), does not have that 28 

sufficient amount is liable to the Authority’s taking action for a breach. 29 

28 Power to take additional measures 30 

The Authority may by direction require a bank to take measures which, in the 31 

opinion of the Authority, are required to address — 32 

(a) the effective exercise of the stabilisation powers; or  33 

(b) the winding-up of the bank (whether by use of the bank winding-34 

up procedure or otherwise). 35 
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29 Resolution actions affecting overseas branches or subsidiaries 1 

(1) Subsection (2) applies when the Authority is — 2 

(a) drawing up a resolution plan; or  3 

(b) taking a resolution action,  4 

which affects subsidiaries or branches outside the Island.  5 

(2) The Authority must take into account, as far as is practicable, the 6 

following factors in respect of any jurisdiction in which the bank’s 7 

subsidiaries or branches operate — 8 

(a) the economic situation in the jurisdiction; and  9 

(b) the impact that the resolution plan or the resolution action is 10 

likely to have on the jurisdiction. 11 

Resolvability assessments  12 

30 Duty of the Authority  13 

(1) The Authority must carry out an assessment of the extent to which each 14 

bank incorporated in the Island is resolvable as part of the development 15 

of each resolution plan.  16 

(2) The resolvability assessment must not assume the provision of 17 

extraordinary public financial support or access to any central bank 18 

liquidity assistance. 19 

(3) A bank must be deemed to be resolvable if it is feasible and credible for 20 

the Authority to either — 21 

(a) liquidate it under relevant insolvency proceedings; or  22 

(b) resolve it by applying the different stabilisation tools or resolution 23 

powers to the bank while avoiding to the maximum extent 24 

possible any significant adverse effect on the financial system of 25 

the Island.  26 

31 Consultation in resolvability assessment 27 

(1) The resolvability assessment must be carried out in consultation with 28 

relevant resolution authorities in other jurisdictions in which the bank or 29 

its wider group operates. 30 

This is subject to subsection (6). 31 

(2) The resolvability assessment must — 32 

(a) take into account the proposed group-wide resolution plan and 33 

consider resolvability of the elements of the bank’s group which 34 

are relevant to the purview of the Authority; and 35 
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(b) identify impediments that, in the Authority’s opinion, are 1 

material to resolvability. 2 

(3) After having identified material impediments in accordance with 3 

subsection (2)(b), the Authority must in writing notify the following of 4 

those impediments — 5 

(a) the bank; and  6 

(b) the relevant resolution authorities in other jurisdictions in which 7 

the bank’s subsidiaries or branches operate. 8 

(4) Within 4 months of the date of receipt of such a notification, a bank must 9 

propose to the Authority possible measures to address or remove the 10 

substantive impediments identified in the notification.  11 

If a bank fails to comply with this subsection, the Authority may 12 

undertake such action for a breach as is appropriate. 13 

(5) The Authority must assess whether the measures proposed under 14 

subsection (4) effectively address or remove the substantive impediments 15 

in question. 16 

(6) The Authority may decline to carry out a resolvability assessment where 17 

the bank in question is subject to a resolvability assessment in its home 18 

jurisdiction. 19 

32 Alternative measures  20 

(1) If the Authority assesses that the measures proposed under section 31(4) 21 

do not effectively reduce or remove the impediments in question, it must 22 

—  23 

(a) require the bank to take alternative measures that may achieve 24 

that objective; and  25 

(b) notify the bank, in writing, of those measures. 26 

Paragraph (b) is subject to subsections (2) and (3). 27 

(2) The Authority must explain to the bank how the measures proposed by 28 

the bank would not have adequately removed the impediments to 29 

resolvability and how the alternative measures are proportionate in 30 

removing them. 31 

(3) The Authority may, if applicable, — 32 

(a) require the bank to revise any intra-group financing agreements 33 

(including the absence thereof), including by entering into 34 

agreements which provide for financial support to be given by the 35 

bank’s parent to its subsidiary in the Island; 36 

(b) require the bank to limit its maximum individual and aggregate 37 

exposures; 38 
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(c) impose specific or regular additional information requirements 1 

relevant for resolution purposes;  2 

(d) require the bank to divest specific assets; 3 

(e) require the bank to limit or cease specific existing or proposed 4 

activities; 5 

(f) require the bank to restrict or prevent the development of new or 6 

existing business lines or sale of new or existing products; 7 

(g) require changes to legal or operational structures of the bank or 8 

entities in its control so as to reduce complexity; and  9 

(h) require a bank to issue eligible liabilities or take other steps to 10 

meet minimum requirements for own funds and eligible 11 

liabilities. 12 

(4) On receipt of notification from the Authority under subsection (1)(b), the 13 

bank must within one calendar month propose a plan to comply with 14 

them. 15 

(5) The Authority may take action for a breach against any bank that 16 

contravenes subsection (4). 17 

33 Authority’s discretion in respect of alternative measures 18 

(1) The Authority’s discretion in respect of which (if any) alternative 19 

measures it proposes is limited to what is necessary in order to simplify 20 

the structure and operations of the bank and thereby improve its 21 

resolvability.  22 

(2) Any measures the Authority proposes for the purposes referred in 23 

subsection (1) must be — 24 

(a) fair and non-discriminatory; and 25 

(b) justifiable in the public interest.  26 

(3) In developing resolution plans and conducting resolvability assessments, 27 

the Authority must conform with and pursue the resolution objectives 28 

set out in section 44 and the resolution principles set out in section 49. 29 

(4) In drawing up resolution plans which include within their scope 30 

branches or subsidiaries in other jurisdictions, the Authority must, 31 

insofar as is possible, specifically take into account the potential impact 32 

of the alternative measures in such other jurisdictions.  33 

34 Consultation with employee representatives and others 34 

(1) Resolution plans must include procedures for informing and consulting 35 

employee representatives throughout the resolution process, where 36 

appropriate. 37 
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(2) Where applicable, collective agreements or other arrangements provided 1 

for by trade union partnerships or any Manx enactment must be 2 

complied with. 3 

(3) The Authority must also provide information regarding the resolution 4 

plan5 to — 5 

(a) the resolution authorities in jurisdictions in which the bank has 6 

any branches or subsidiaries; and  7 

(b) to the home resolution authority of the bank’s group.  8 

(4) The information provided under subsection (3) must include all 9 

information that is relevant to the respective subsidiary or branch. 10 

35 Review of resolution plans 11 

(1) The Authority must review resolution plans and, where appropriate, 12 

update them — 13 

(a) at least annually; and  14 

(b) after any material changes to — 15 

(i) the legal or organisational structure of the bank;  16 

(ii) its business; or  17 

(iii) its financial position, 18 

that could have a material effect on the effectiveness of the plan or 19 

otherwise necessitates a revision of the resolution plan. 20 

(2) Resolution plans are confidential and must be treated as such by all 21 

persons to whom they are disclosed under this Act. 22 

Minimum requirements for own funds and eligible liabilities (“MREL”) 23 

36 MREL  24 

(1) The Authority may, on a case-by-case basis, — 25 

(a) set a minimum requirement for own funds and eligible liabilities 26 

(“MREL”) in respect of each bank incorporated in the Island; and  27 

(b) require the bank in respect of which the MREL has been set to 28 

fulfil the MREL. 29 

(2) MREL must be expressed as a percentage of the total liabilities and own 30 

funds of the bank. 31 

(3) In respect of any MREL requirement set in respect of a bank incorporated 32 

in the Island, the bank must ensure that at all times it meets that 33 

requirement. 34 

                                                      
5 See sections 25 and 26.  
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(4) The Authority may take action for a breach against any bank which fails 1 

to comply with subsection (3). 2 

PART 5 –BANK RESOLUTION FUND 3 

37 Establishment of the Fund 4 

(1) A fund is established and is to be known as the Bank Resolution Fund 5 

(“the Fund”).  6 

(2) The following monies are to be paid into the Fund — 7 

(a) money obtained by levying contributions from banks;  8 

(b) money provided by the Treasury;  9 

(c) money borrowed by the Authority for the purposes of the Fund;  10 

(d) money received as income from investments;  11 

(e) any other money required by this Act (or any regulations made 12 

hereunder) to be paid into the Fund or received by the Authority 13 

in connection with a resolution action and determined by the 14 

Authority to be so paid.  15 

(3) For the purposes of the Fund, the Authority has the power — 16 

(a) to recover from a bank any funds that it has paid, or which are 17 

payable by it, in respect of — 18 

(i) any action taken by the Authority in order to consider 19 

whether to take a resolution action or recognise a foreign 20 

resolution action in respect of the bank; or  21 

(ii) the taking of a resolution action or recognition of a foreign 22 

resolution action in respect of the bank; or  23 

(b) to raise contributions from banks other than the bank referred to 24 

in paragraph (a), where funds referred to in paragraph (a) are 25 

insufficient, and must — 26 

(i) decide and apply the method of calculating the amount of 27 

the contributions to be paid by each bank liable to pay such 28 

contributions;  29 

(ii) determine the date by which the contributions must be 30 

paid; and  31 

(iii) give at least 7 days written notice to each bank requiring it 32 

to pay the contributions and specifying — 33 

(A) the amount of the contribution the bank is required 34 

to pay; 35 

(B) the method of calculation of the contribution; and  36 

(C) the date or dates on which the contribution becomes 37 

payable; or 38 
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(c) to borrow from any source. 1 

(4) The Authority must from time to time invest the assets of the Fund in the 2 

manner it considers prudent. 3 

(5) The Authority may borrow money or otherwise incur indebtedness 4 

including charges by way of interest, for the purposes of this Act, in such 5 

manner and on such terms as it thinks fit.  6 

(6) The Authority may take out policies of insurance for the purposes of this 7 

Act.  8 

(7) The following are to be paid out of the Fund — 9 

(a) money required for the arrangement, service and repayment of 10 

loans obtained by the Authority, or for the discharge of other 11 

indebtedness incurred for the purposes of this Act; 12 

(b) premiums of policies of insurance taken out by the Authority for 13 

the purposes of this Act; and 14 

(c) the compensation costs incurred by the Authority.  15 

(8) In respect of the Fund, the Authority — 16 

(a) may not pay out an amount in excess of £60,000,000; 17 

(b) must seek to recover from the bank in resolution any funds paid 18 

out; and  19 

(c) may, if there is any negative balance left to the Fund following 20 

recovery of as much as possible from the bank in resolution, 21 

recover such balance from banks (in accordance with subsection 22 

(2)) over a period of 10 years. 23 

(9) The Treasury may by order amend the amount specified in subsection 24 

(8)(a) and the period specified in subsection (8)(c). 25 

Tynwald procedure – affirmative. 26 

(10) Where any shareholder or creditor has a right of redress arising as a 27 

result of— 28 

(a) the Authority’s exercising a resolution power or applying a 29 

resolution tool; and  30 

(b) the monies in the Fund have been exhausted to the extent of 31 

monies recovered from — 32 

(i) the bank in resolution under subsection (3)(a); or  33 

(ii) banks other than the bank in resolution under subsection 34 

(3)(b),  35 

the right is exercisable only against the bank in resolution.  36 



Section 38 Bank (Recovery and Resolution) Bill 2020 

 

 

Page 58  c 

 

38 Control and management of the Fund 1 

(1) The Fund must be controlled, managed and administered by the 2 

Authority in accordance with this Act and any regulations made by the 3 

Treasury under this subsection.  4 

Tynwald procedure – approval required. 5 

(2) Despite subsection (1), the Authority may not use the Fund unless it has 6 

obtained the prior approval of the Treasury. 7 

(3) The Fund may be used only in accordance with the general principles of 8 

resolution and when necessary to achieve the resolution objectives. 9 

(4) The provisions of this section do not limit the Authority’s general powers 10 

of management, either under this Act or under the Financial Services Act 11 

2008. 12 

39 Permitted and prohibited uses of the Fund 13 

(1) The Authority may use the Fund only to the extent necessary to ensure 14 

the effective application of the stabilisation tools (including by applying 15 

such funds to a purchaser under the sale of business tool) for the 16 

following purposes — 17 

(a) to guarantee the assets or liabilities of the bank in resolution, its 18 

subsidiaries, a bridge bank, or an asset management vehicle; 19 

(b) to purchase assets of the bank in resolution; 20 

(c) to make contributions to a bridge bank or an asset management 21 

vehicle or, where the sale of business tool is applied, a purchaser; 22 

(d) to pay compensation to shareholders or creditors in accordance 23 

with the general resolution principle under section 49(1)(g) and 24 

the resolution safeguards under sections 138 and 139; 25 

(e) to make a contribution to the bank in resolution in lieu of the use 26 

of the write-down or conversion power, when the bail-in tool is 27 

applied and the Authority decides to exclude certain creditors 28 

from the scope of the bail-in tool in accordance with section 104; 29 

or  30 

(f) to take any combination of the actions referred to in paragraphs 31 

(a) to (e).  32 

(2) The Fund may not be used to directly absorb the losses of a failed or 33 

failing bank or to recapitalise such a bank, unless such use is expressly 34 

provided for by any other enactment. 35 

(3) In the event that the use of the Fund for the purposes set out in 36 

subsection (1) indirectly results in part of the losses of the bank in 37 

resolution being passed on to the Fund, such amount is recoverable from 38 

the bank in resolution in accordance with the general principles of 39 

resolution. 40 
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40 Funding from the Fund 1 

Funding from the Fund is subject to the following conditions — 2 

(a) the provision of temporary funding is necessary to protect 3 

financial stability in the Island; 4 

(b) the provision of temporary funding is necessary to achieve the 5 

resolution objectives; and  6 

(c) every reasonable effort has been made by the Authority to raise 7 

the required funds from a private source, and every possible 8 

source of such private funds has been exhausted or the Authority 9 

is satisfied that there is no reasonable prospect of the required 10 

funds being available within the timeframe in which they will be 11 

required.  12 

PART 6 – ADMINISTRATIVE PROVISIONS 13 

Early intervention powers 14 

41 Resolution without early intervention 15 

The Authority may take resolution action irrespective of whether or not it has 16 

first used any of the early intervention powers specified in section 42. 17 

42 Early intervention powers 18 

(1) The Authority may take any of the actions specified in subsection (2) if a 19 

bank — 20 

(a) infringes any of the capital adequacy requirements placed on the 21 

bank by the FSA or any minimum requirement for own funds and 22 

eligible liabilities set under section 36; or  23 

(b) is likely to so infringe in the near future due, inter alia, to what the 24 

Authority assesses to be a rapidly deteriorating financial 25 

condition, including — 26 

(i) deteriorating liquidity situation;  27 

(ii) increasing level of leverage;  28 

(iii) non-performing loans; or  29 

(iv) concentration of exposures. 30 

The Authority’s power under this section does not limit its power under 31 

section 41. 32 

(2) The actions referred to in subsection (1) are as follows — 33 

(a) the Authority may — 34 

(i) require the management of the bank to — 35 



Section 42 Bank (Recovery and Resolution) Bill 2020 

 

 

Page 60  c 

 

(A) implement one or more of the arrangements or 1 

measures set out in its recovery plan; or  2 

(B) update its recovery plan where the circumstances 3 

that led to the early intervention are different from 4 

the assumptions in the recovery plan; and  5 

(ii) implement one or more of the arrangements or measures 6 

set out in the updated recovery plan — 7 

(A) within a specific timeframe; and  8 

(B) in order to ensure that the conditions for early 9 

intervention no longer apply; 10 

(b) the Authority may require the management of the bank to — 11 

(i) examine the situation; 12 

(ii) identify measures to overcome any problems identified; 13 

and  14 

(iii) draw up an action programme to overcome those 15 

problems and a timeframe for its implementation; 16 

(c) the Authority may — 17 

(i) require the management of the bank to convene; or  18 

(ii) if the management fails to comply with that requirement, 19 

convene directly, 20 

a meeting of shareholders of the bank and, in either  case, set the 21 

agenda and require certain decisions to be considered for 22 

adoption by the shareholders; 23 

(d) the Authority may require one or more members of management 24 

to be removed or replaced if those persons are deemed unfit to 25 

perform their duties;  26 

(e) the Authority may, where applicable, require the management of 27 

the bank to draw up a plan for negotiation on restructuring of 28 

debt with some or all of its creditors, according to the recovery 29 

plan; 30 

(f) the Authority may require changes to the bank’s strategy; 31 

(g) the Authority may require changes to the legal or operational 32 

structures of the bank;  33 

(h) the Authority may require, including through on-site inspections 34 

if necessary, the provision to the Authority of all information 35 

necessary in order to — 36 

(i) update the resolution plan;  37 

(ii) prepare for the possible resolution of the bank; and  38 

(iii) prepare for a pre-resolution valuation to be conducted in 39 

accordance with section 57; or  40 
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(i) the Authority may require the bank to contact potential 1 

purchasers in order to prepare for the resolution of the bank, 2 

subject to the procedural requirements relating to the sale of 3 

business tool. 4 

(3) In relation to the exercise of the measures set out in subsection (2), the 5 

Authority must set an appropriate deadline for completion.  6 

Resolution objectives 7 

43 Authority’s responsibilities during a resolution  8 

When applying the resolution tools and exercising the resolution powers, the 9 

Authority must — 10 

(a) have regard to the resolution objectives specified in section 44; 11 

and  12 

(b) choose the tools and powers that best achieve the objectives that 13 

are relevant in the circumstances of the case.  14 

44 Resolution objectives  15 

The resolution objectives are — 16 

(a) to ensure the continuity of banking services in the Island and the 17 

provision of critical functions in the Island; 18 

(b) to protect and enhance the stability of the financial system of the 19 

Island, including by preventing contagion and maintaining 20 

market discipline; 21 

(c) to protect and enhance public confidence in the stability of the 22 

financial system in the Island;  23 

(d) to protect public funds, including by minimising reliance on 24 

extraordinary public financial support; 25 

(e) to protect depositors to the extent that they have eligible protected 26 

deposits; and  27 

(f) to protect client assets.  28 

Resolution conditions 29 

45 Duty to resolve in a timely manner  30 

(1) The Authority may not enter a bank into resolution unless it considers 31 

that the bank is no longer viable.  32 

(2) In order for a bank to be considered no longer viable, the Authority must 33 

be satisfied that all of the following conditions are met — 34 

(a) the bank is failing or is likely to fail; 35 
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(b) having regard to timing and other relevant circumstances, it is not 1 

reasonably likely that (ignoring the stabilisation powers) any 2 

action will be taken by or in respect of the bank that will prevent 3 

the failure or likely failure of the bank within a reasonable 4 

timeframe; and  5 

(c) the use of the stabilisation tools is in the public interest of the 6 

Island. 7 

(3) The conditions listed in subsection (2) are the “resolution conditions”. 8 

46 Deeming bank “failing or likely to fail” 9 

(1) For the purposes of the resolution conditions in section 45, a bank is 10 

deemed to be “failing or likely to fail” in one or more of the following 11 

circumstances — 12 

(a) the bank has failed to continue to satisfy the Authority that it has 13 

met, or will continue to meet, the conditions for its continued 14 

licensing, including, but not limited to, because the bank has 15 

incurred or is likely to incur losses that will deplete all or a 16 

significant amount of its own funds; 17 

(b) the value of the assets of the bank, determined in accordance with 18 

the pre-resolution valuation of the bank, is less than the value of 19 

its liabilities as so determined; 20 

(c) the bank is unable to pay its debts as they fall due;  21 

(d) one or more of paragraphs (a) to (c) are likely to apply to the 22 

bank; or 23 

(e) extraordinary public financial support is required in respect of the 24 

bank, except in the circumstance described in subsection (2). 25 

(2) The circumstances referred to in subsection (1)(e) are that, in order to 26 

remedy a serious disturbance in the economy of the Island and preserve 27 

financial stability, the extraordinary public financial support is provided 28 

temporarily to a solvent bank and takes any of the following forms — 29 

(a) a government guarantee to back liquidity facilities; 30 

(b) a government guarantee of newly issued liabilities; or  31 

(c) an injection of own funds or purchase of capital instruments at 32 

prices and on terms that do not confer an advantage upon the 33 

bank, where — 34 

(i) none of the circumstances referred to in subsection (1)(a), 35 

(b) or (c) is present; and  36 

(ii) the write-down or conversion power has not been 37 

exercised at the time the extraordinary public financial 38 

support is granted. 39 
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47 Winding-up to be preferred to resolution  1 

(1) The Authority must always consider the winding-up of a failing bank 2 

through the relevant insolvency proceedings before it applies any of the 3 

stabilisation tools.6  4 

(2) However, for the purposes of the resolution conditions, the Authority 5 

must regard the use of a stabilisation tool as in the public interest if — 6 

(a) it is necessary for the achievement of and is proportionate to one 7 

or more of the resolution objectives; and  8 

(b) winding-up the bank under the bank winding-up procedure 9 

would not meet those objectives to the same extent. 10 

(3) If the Authority regards the use of a stabilisation tool (in respect of a 11 

particular bank or group of banks) as in the public interest, the Authority 12 

may use the stabilisation tool instead of pursuing winding-up. 13 

(4) The Authority must not regard the previous adoption of an early 14 

intervention measure with regard to a bank as an indication that the 15 

resolution conditions are met.  16 

48 Resolution of entity within a group 17 

(1) The resolution conditions can be met in relation to an entity which is part 18 

of a group irrespective of whether or not the other entities in the group 19 

would also meet the resolution conditions.  20 

(2) Where the entity in the Island does not in isolation meet the resolution 21 

conditions, the resolution conditions can nonetheless be met as a result of 22 

the failure or likely failure of a group entity outside the Island which — 23 

(a) would have adverse consequences for the entity in the Island; and  24 

(b) may cause the entity in the Island to meet the resolution 25 

conditions in the future.  26 

General principles of resolution 27 

49 Resolution principles  28 

(1) When applying resolution tools and exercising resolution powers, the 29 

Authority must take all appropriate measures to ensure that a resolution 30 

action is taken in accordance with the following principles — 31 

(a) the shareholders of a bank in resolution must bear first losses; 32 

(b) the creditors of a bank in resolution must bear losses after the 33 

shareholders, in accordance with the ordinary priority of their 34 

                                                      
6 Note that, pursuant to section 3, “stabilisation tools” and “the winding-up procedure” 

together constitute “resolution tools”. ‘Winding-up’ is therefore as much a “resolution tool” as 

is use of any of the “stabilisation tools”.  
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claims under relevant insolvency proceedings, save as otherwise 1 

expressly provided for in this Act; 2 

(c) the management of the bank in resolution must be replaced, 3 

except in those cases where the Authority reasonably considers 4 

that the retention of the management of the bank, in whole or in 5 

part, is appropriate in the circumstances or necessary for the 6 

achievement of the resolution objectives; 7 

(d) the management of the bank in resolution must provide all 8 

necessary assistance for the achievement of the resolution 9 

objectives; 10 

(e) natural and legal persons are liable, in either or both of civil and 11 

criminal proceedings (as may be appropriate), for any actions or 12 

omissions for which they are culpable and which contributed to 13 

the failure of the bank; 14 

(f) except where otherwise provided in this Act, creditors of the same 15 

class must be treated in an equitable manner; 16 

(g) unless it is in the public interest, a creditor must not incur greater 17 

losses than would have been incurred had the bank been wound-18 

up under relevant insolvency proceedings; 19 

(h) covered deposits must be fully protected;  20 

(i) any resolution action taken must be in accordance with the 21 

resolution safeguards; and  22 

(j) the costs of the resolution of a bank must be minimised.  23 

(2) Neither the Authority nor any other person is required to finance 24 

resolution arrangements from the general revenue of the Island. 25 

(3) The resolution tools must be applied before any public sector injection of 26 

capital or equivalent extraordinary public financial support is provided 27 

to a failing bank.  28 

50 Qualified duty to follow resolution plan 29 

(1) When taking resolution actions, the Authority must take into account 30 

and follow the measures provided for in the resolution plans. However, 31 

this requirement does not apply if the condition in subsection (2) is met.  32 

(2) The condition referred to in subsection (1) is that the Authority assesses, 33 

taking into account the circumstances of the case, that the resolution 34 

objectives will be achieved more effectively by taking actions which are 35 

not provided for in the resolution plans.  36 

(3) Where the Authority decides to apply a resolution tool to a bank and that 37 

resolution action would result in losses being borne by creditors or their 38 

claims being converted, the Authority must exercise the write-down or 39 

conversion power to convert capital instruments immediately before or 40 

contemporaneously with the application of the resolution tool.  41 
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51 Power to apply resolution tools separately or together 1 

(1) The Authority may apply resolution tools individually or in any 2 

combination, except that it may only apply the asset separation tool in 3 

combination with another resolution tool.  4 

(2) Where only the sale of business tool and the bridge bank tool are used in 5 

combination to transfer only part of the assets, rights or liabilities of the 6 

bank in resolution, the residual bank from which those assets, rights or 7 

liabilities have been transferred must be wound-up utilising the bank 8 

winding-up procedure.  9 

(3) In accordance with the bank winding-up procedure, such winding-up 10 

must be done within a reasonable timeframe having regard, if relevant, 11 

to the need for that entity to provide services — 12 

(a) in order to enable the recipient of the transferred assets, rights or 13 

liabilities to carry out the activities or services acquired by virtue 14 

of that transfer; and  15 

(b) for any other purpose for which the continuation of the residual 16 

bank is necessary to achieve the resolution objectives or comply 17 

with the general principles of resolution.  18 

52 Recovery of reasonable expenses  19 

The Authority may recover any reasonable expenses properly incurred (and 20 

paid out of the Fund) in connection with the use of the resolution tools or 21 

powers (including the bank winding-up procedure), or government financial 22 

stabilisation tool, in one or more of the following ways — 23 

(a) as a deduction from any consideration paid by the recipient to the 24 

bank in resolution or, as the case may be, to the owners of the 25 

shares; 26 

(b) from the bank in resolution as a preferred creditor in accordance 27 

with the general principles of resolution; or  28 

(c) from any proceeds generated as a result of the termination of the 29 

operation of the bridge bank or the asset management vehicle, as 30 

a preferred creditor. 31 

53 Alternative funding sources  32 

(1) In the event of a systemic crisis, the Authority may seek funding from 33 

alternative funding sources through the use of stabilisation tools.  34 

This is subject to the condition in subsection (2). 35 

(2) The condition referred to in subsection (1) is that a satisfactory 36 

contribution to loss absorption and recapitalisation, measured by the pre-37 

resolution valuation, has been made by — 38 

(a) the shareholders; and  39 
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(b) the holders of other instruments of ownership,  1 

(c) the holders of relevant capital instruments; and 2 

(d) the holders of other liabilities that are eligible through write-3 

down, conversion, or otherwise. 4 

(3) A contribution referred to in subsection (2) is a “satisfactory 5 

contribution” only if — 6 

(a) it is equal to an amount not less than 8% of total liabilities 7 

including own funds of the bank in resolution; and 8 

(b) the required minimum percentage of total liabilities referred to in 9 

paragraph (a) is measured by the pre-resolution valuation. 10 

(4) The Treasury may, after consultation with the Authority, by order reduce 11 

or increase the percentage of total liabilities referred to in subsection 12 

(3)(a).  13 

Tynwald procedure – affirmative. 14 

54 Duty to carry out relevant assessment  15 

(1) Where — 16 

(a) there is a requirement to notify the FSA of a change in the level of 17 

ownership of a person by another person;  18 

(b) that change in the level of ownership is by virtue of the 19 

application of a stabilisation tool; and 20 

(c) the application of the stabilisation tool would result in the 21 

acquisition of a holding which crosses an applicable threshold,  22 

the FSA must carry out a relevant assessment related to the notification 23 

given in accordance with paragraph (a).  24 

(2) The relevant assessment referred to in subsection (1) must be carried out 25 

in a timely manner that neither — 26 

(a) delays the application of the stabilisation tools; nor  27 

(b) prevents the resolution action from achieving the relevant 28 

resolution objectives.  29 

(3) Where the FSA has not completed an assessment or given any relevant 30 

approval to the transfer or conversion by the date that the stabilisation 31 

would be made effective by the Authority, the following provisions 32 

apply — 33 

(a) such a transfer or conversion has immediate legal effect; 34 

(b) during the assessment period and during any divestment period 35 

provided for in this Act, an acquirer’s voting rights attached to 36 

such shares must be suspended and vested solely in the 37 

Authority, which is not obliged to exercise any such voting rights 38 
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and which is not liable for exercising or refraining from exercising 1 

any such voting rights; 2 

(c) promptly upon completion of the assessment, the FSA must notify 3 

the acquirer in writing of whether it approves or opposes such a 4 

transfer of shares to the acquirer (or the acquisition of shares by 5 

the acquirer as a result of conversion); 6 

(d) if the FSA approves such a transfer of shares to the acquirer (or 7 

the acquisition of shares by the acquirer as a result of conversion), 8 

then the voting rights attached to such shares must be deemed to 9 

be fully vested in the acquirer immediately upon receipt by the 10 

acquirer of such approval notice from the FSA; and 11 

(e) if the FSA opposes such a transfer of shares to the acquirer (or the 12 

acquisition of shares by the acquirer as a result of conversion), 13 

then — 14 

(i) the voting rights attached to such shares as provided by 15 

paragraph (b) remain in full force and effect; and 16 

(ii) the FSA may require the acquirer to divest such shares 17 

within a divestment period determined by the FSA having 18 

taken into account prevailing market conditions. 19 

Competition law 20 

55 Duty to have regard to relevant competition laws 21 

(1) The Authority, in carrying out its functions under this Act, must have 22 

regard to any relevant competition law in the Island and operate within 23 

the relevant provisions. 24 

This is subject to subsection (2). 25 

(2) The requirements in subsection (1) do not apply in circumstances where 26 

derogation from any relevant competition law in the Island is required in 27 

order to achieve the resolution objectives.  28 

An example of this is where the resolution objectives would not be met if 29 

additional delay were caused by the requirement to have regard to the 30 

relevant competition law.  31 

Special management  32 

56 Appointment of business manager 33 

The FSA may apply to the High Court for the appointment of a business 34 

manager to a bank in resolution, in accordance with section 22 of the Financial 35 

Services Act 2008.  36 
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PART 7 – VALUATION 1 

Pre-resolution valuation 2 

57 Pre-resolution valuation of assets and liabilities  3 

(1) Before taking resolution action or exercising the write-down or 4 

conversion power in respect of a bank, the Authority must ensure that 5 

the assets and liabilities of the bank are valued.  6 

(2) Unless the conditions for a provisional valuation are present, the 7 

Authority must arrange for the appointment of an independent valuer. 8 

58 Objective and purposes 9 

(1) The objective of the pre-resolution valuation is to assess whether the 10 

value of the assets and liabilities of the bank meets the resolution 11 

conditions.  12 

(2) The purposes of the pre-resolution valuation are — 13 

(a) to inform the determination of whether the resolution conditions 14 

or the conditions for the write-down or conversion power are met; 15 

(b) if the resolution conditions are met, to inform the decision on 16 

which resolution tools are to be used; 17 

(c) where the write-down or conversion power is to be applied, to 18 

inform the decision on the extent of the cancellation or dilution of 19 

shares or other instruments of ownership, and the extent of the 20 

write-down or conversion;  21 

(d) where the bail-in tool is to be applied, to inform the decision on 22 

the extent of the write-down or conversion of eligible liabilities;  23 

(e) where the bridge bank tool or asset separation tool is to be 24 

applied, to inform the decision on the assets, rights, liabilities or 25 

shares to be transferred and the decision on the value of any 26 

consideration to be paid to the bank in resolution or, as the case 27 

may be, to the owners of the shares; 28 

(f) where the sale of business tool is to be applied, to inform the 29 

decision on the assets, rights, liabilities or shares to be transferred 30 

and to inform the Authority’s understanding of what constitutes 31 

commercial terms for the purposes of the application of the tool; 32 

and  33 

(g) in all cases, to ensure that any losses on the assets of the bank are 34 

fully recognised at the moment the resolution tools are applied or 35 

the write-down or conversion power is exercised.  36 
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59 Duties in the course of pre-resolution valuation 1 

(1) In carrying out the pre-resolution valuation, the valuer must — 2 

(a) make prudent assumptions, including as to rates of default and 3 

severity of losses; 4 

(b) disregard any potential future provision of extraordinary public 5 

financial support to the bank from the point at which resolution 6 

action is taken or the write-down or conversion power is 7 

exercised; and  8 

(c) take account of the fact that, if any resolution tool is applied – 9 

(i) the Authority may recover any reasonable expenses 10 

properly incurred (and paid out of the Fund) from the 11 

bank in resolution in accordance with the general 12 

principles of resolution; and  13 

(ii) the Fund may charge interest or fees in respect of any loans 14 

or guarantees provided to the bank in resolution. 15 

(2) A pre-resolution valuation must be supplemented by the following 16 

information as appearing in the accounting books and records of the 17 

bank — 18 

(a) a balance sheet of the bank as at the date of the valuation; 19 

(b) a report on the financial position of the bank; 20 

(c) an analysis and estimate of the accounting value of the assets and 21 

liabilities of the bank;  22 

(d) an analysis and estimate of the market value of the assets and 23 

liabilities of the bank (where required to inform a decision 24 

relating to the bridge bank tool, asset separation tool or sale of 25 

business tool); 26 

(e) a list of outstanding liabilities of the bank (including any off 27 

balance sheet liabilities), with the creditors subdivided into classes 28 

according to the priority their claims would have under relevant 29 

insolvency proceedings;  30 

(f) an estimate of the amount that each class of creditors and 31 

shareholders might be expected to receive if the bank were to be 32 

wound-up under relevant insolvency proceedings; and  33 

(g) an estimate of the amount that would be payable out of DCS if the 34 

bank were to enter relevant insolvency proceedings.  35 

(3) The pre-resolution valuation must also be carried out in accordance with 36 

section 70. 37 
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Provisional valuation 1 

60 Power to carry out provisional valuation  2 

(1) In the circumstance specified in subsection (2), the Authority may cause a 3 

provisional valuation of the assets and liabilities of the bank to be carried 4 

out in accordance with any standards set or adopted under section 70. 5 

(2) The circumstance referred to in subsection (1) is that the Authority 6 

considers that the urgency of the case makes it appropriate for resolution 7 

action to be taken or for a write-down or conversion power to be 8 

exercised in respect of a bank before a pre-resolution valuation can be 9 

carried out by an independent valuer appointed under section 57(2). 10 

(3) A provisional valuation is a valid basis on which to take a resolution 11 

decision, including a decision to use the write-down or conversion 12 

power or other resolution tools.  13 

61 Objective and purposes  14 

(1) The objective and purposes of a provisional valuation are the same as 15 

those of the pre-resolution valuation set out in section 58.  16 

(2) To the extent reasonable in the circumstances, the provisional valuation 17 

must meet the requirements specified in section 59.  18 

(3) The provisional valuation must include a buffer for additional losses, 19 

with appropriate justification.  20 

Definitive valuation 21 

62 Definitive valuation by independent valuer 22 

(1) In the circumstance specified in subsection (2), the Authority must 23 

arrange for the appointment of an independent valuer to carry out a 24 

definitive valuation as soon as reasonably practicable. 25 

(2) The circumstance referred to in subsection (1) is that the Authority has 26 

carried out a provisional valuation in accordance with section 60(1) and 27 

(2) before using the write-down or conversion power or exercising a 28 

stabilisation power. 29 

63 Purposes of definitive valuation 30 

(1) The purposes of a definitive valuation are — 31 

(a) to ensure the full extent of any losses on the assets of the bank is 32 

recognised in the accounting records of the bank; and  33 

(b) to inform the decision of the Authority as to whether — 34 
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(i) additional consideration must be paid by a purchaser, 1 

bridge bank or asset management vehicle for any assets, 2 

rights, liabilities or shares transferred under the sale of 3 

business tool, bridge bank tool or asset separation tool; or  4 

(ii) the Authority must exercise the power under the 5 

resolution safeguards to increase or reinstate any liability 6 

which has been reduced or cancelled by a resolution 7 

instrument.  8 

(2) For the purposes of subsection (1), the Authority may — 9 

(a) instruct a purchaser, bridge bank or asset management vehicle to 10 

pay additional consideration for any assets, rights, liabilities or 11 

shares transferred under the sale of business tool, bridge bank tool 12 

or asset separation tool; or  13 

(b) modify any liability of the bank in resolution which has been 14 

reduced, deferred or cancelled pursuant to the write-down or 15 

conversion power or a resolution instrument so as to increase or 16 

reinstate that liability.  17 

(3) The power under subsection (2) — 18 

(a) may not be exercised so as to increase the value of the liability 19 

beyond the value it would have had if the resolution instrument 20 

which reduced, cancelled or deferred it had not been made; and  21 

(b) must be exercised by a mandatory reduction instrument or 22 

resolution instrument (whether or not that instrument contains 23 

any other provision authorised by this subsection or subsection 24 

(2)).  25 

64 Definitive valuation must be distinct 26 

A definitive valuation may be carried out either — 27 

(a) separately from the difference of treatment valuation; or 28 

(b) simultaneously with, and by the same independent person as, the 29 

difference of treatment valuation,  30 

but the definitive valuation and the difference of treatment valuation must be 31 

distinct from one another. 32 

65 Participant not automatically ineligible to be independent valuer 33 

A person who participates in any manner in a provisional valuation of a bank 34 

must not, by reason only of that participation, be deemed to be ineligible for 35 

appointment as an independent valuer for the purpose of carrying out a 36 

definitive valuation of that bank. This requirement applies irrespective of the 37 

capacity in which the person participated. 38 
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Difference of treatment valuation 1 

66 Authority must arrange for difference of treatment valuation 2 

(1) For the purpose specified in subsection (2), the Authority must arrange 3 

for a difference of treatment valuation to be carried out by an 4 

independent person as soon as possible after the resolution action or 5 

actions have been effected.  6 

(2) The purpose referred to in subsection (1) is that of assessing whether 7 

shareholders and creditors would have received better treatment if the 8 

bank in resolution had entered relevant insolvency proceedings. 9 

(3) The difference of treatment valuation must be distinct from any pre-10 

resolution valuation, provisional valuation or definitive valuation. 11 

67 Purposes of difference of treatment valuation 12 

(1) The difference of treatment valuation must determine — 13 

(a) the treatment that shareholders, creditors, and the DCS would 14 

have received if the bank in resolution had entered relevant 15 

insolvency proceedings at the time when the decision was taken 16 

to stabilise the bank;  17 

(b) the actual treatment that shareholders, creditors and the DCS 18 

have received; and  19 

(c) if there is any difference between the treatment referred to in 20 

paragraphs (a) and (b). 21 

(2) The difference of treatment valuation must also — 22 

(a) assume that the bank in resolution would have entered relevant 23 

insolvency proceedings on the date on which the decision was 24 

taken to stabilise it;  25 

(b) assume that the bank in resolution would, if it had entered 26 

relevant insolvency proceedings in accordance with paragraph 27 

(a), have been liquidated in full as at the date on which it would 28 

have entered relevant insolvency proceedings; 29 

(c) assume that the stabilisation action had not been effected; and  30 

(d) disregard any provision of extraordinary public financial support 31 

to the bank in resolution. 32 

General provisions relating to valuation 33 

68 Valuer to be independent from public authorities 34 

(1) Independence of the valuer, in the context of the pre-resolution 35 

valuation, must include independence from any public authority.   36 
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(2) In subsection (1), “public authority” includes the Authority. 1 

(3) The Treasury, by order, may— 2 

(a) set technical standards in respect of valuations generally; or 3 

(b) without restricting the scope of its power make subsequent orders 4 

under this subsection, — 5 

(i) define “independence” under subsection (1); or 6 

(ii) make provision specific to difference of treatment 7 

valuations. 8 

Tynwald procedure – affirmative. 9 

69 Powers of independent valuer 10 

An independent valuer may do anything necessary or desirable for the 11 

purposes of or in connection with the performance of the functions of his office.  12 

70 Standards  13 

[Jersey.2017/10/48 and drafting] 14 

(1) The Treasury may set or adopt standards for the purpose of a valuation.  15 

(2) A valuation must be carried out in accordance with the standards set or 16 

adopted by the Treasury under subsection (1). 17 

71 Eligibility criteria for independent valuer  18 

[Jersey.2017/10/49 and drafting] 19 

The Treasury may by order specify the eligibility criteria for appointment of a 20 

person as an independent valuer for the purposes of — 21 

(a) sections 57 to 59;  22 

(b) sections 62 to 65; or  23 

(c) sections 66 and 67. 24 

Tynwald procedure – affirmative. 25 

PART 8 – RESOLUTION TOOLS  26 

Sale of business tool  27 

72 Nature and purpose 28 

The Authority may, by means of the sale of business tool, effect the sale of all or 29 

part of the business of a bank that meets the resolution conditions to one or 30 

more purchasers by making — 31 
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(a) one or more share transfer instruments for the transfer of the 1 

shares of the bank in resolution; or 2 

(b) one or more property transfer instruments for the transfer of all or 3 

any assets, rights or liabilities of the bank in resolution.  4 

73 Use of tool without shareholders’ consent  5 

(1) Subject to the resolution safeguards, the Authority may effect the sale of 6 

business tool — 7 

(a) without the consent of the shareholders of the bank in resolution 8 

or any third party other than the purchaser; and  9 

(b) without complying with any procedural requirements other than 10 

those which are set out in this Act.  11 

(2) The Authority must take all reasonable steps to secure that a transfer 12 

pursuant to the sale of business tool is made on commercial terms — 13 

(a) on the basis of the pre-resolution valuation or provisional 14 

valuation as the case may be; and 15 

(b) having regard to the circumstances.  16 

(3) Such reasonable steps include making arrangements for the marketing of 17 

that bank or part of its business in an open, transparent and non-18 

discriminatory process, while aiming to maximise as far as possible the 19 

sale price. 20 

74 Use of net proceeds of consideration  21 

(1) Subject to the general principle that the costs of resolution must be 22 

recovered from the bank in resolution, the net proceeds of consideration 23 

paid by the purchaser on the transfer must benefit — 24 

(a) the owners of the shares, where the sale of business has been 25 

effected by transferring shares issued by the bank in resolution 26 

from the holders of those shares or instruments to the purchaser; 27 

or  28 

(b) the bank in resolution where the sale of business has been effected 29 

by transferring some or all of the assets or liabilities of the bank in 30 

resolution to the purchaser, including where the bank in 31 

resolution is then subject to winding-up.  32 

(2) When applying the sale of business tool, the Authority may exercise the 33 

transfer power more than once in order to make supplemental transfers 34 

of shares issued by the bank in resolution or, as the case may be, assets, 35 

rights or liabilities of the bank in resolution.  36 
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75 Power of Authority to exercise the transfer powers 1 

(1) Following an application of the sale of business tool, the Authority may, 2 

with the consent of the purchaser, exercise the transfer powers in respect 3 

of assets, rights or liabilities transferred to the purchaser in order to 4 

transfer the assets, rights or liabilities back to the bank in resolution, or 5 

the shares back to their original owners.  6 

(2) Either the bank in resolution or the original owners must take back any 7 

such assets, rights, liabilities or shares.  8 

(3) Transfers made under the sale of business tool are subject to the 9 

resolution safeguards.  10 

76 Purchaser to acquire banking business  11 

(1) The purchaser under the sale of business tool will acquire such banking 12 

business as a continuation of the banking business being conducted prior 13 

to the transfer. 14 

(2) As such, where the transfer has been effected by way of a transfer of 15 

shares in the bank in resolution, the bank in resolution may exercise any 16 

of the rights following the transfer as it was entitled to exercise prior to 17 

the transfer. 18 

(3) Where the transfer has been effected by way of a transfer of assets, rights 19 

and liabilities, the purchaser may exercise any of the rights following the 20 

transfer as the bank in resolution was entitled to exercise prior to the 21 

transfer.  22 

(4) The purchaser (or the transferred entity) may continue to exercise rights 23 

of membership and access to payment, clearing and settlement systems, 24 

securities exchanges and the DCS, provided that it meets the 25 

membership and other criteria for participation in such systems.  26 

(5) Without limiting subsection (4) — 27 

(a) the purchaser, where not already licensed under the Financial 28 

Services Act 2008 to conduct deposit taking, — 29 

(i) must apply for any relevant licence within a 2 month period; 30 

and 31 

(ii) may not act in accordance with subsection (4) unless the 32 

purchaser has been granted the licence within 6 months of 33 

purchasing the business (or part thereof) of the bank in 34 

resolution; and  35 

(b) where the purchaser does not meet the membership or other 36 

criteria for participation in — 37 

(i) a relevant payment, clearing or settlement system; 38 

(ii) a relevant securities exchange; or  39 

(iii) the DCS,  40 
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the rights referred to in this section may be exercised for such 1 

period of time as may be specified by the Authority, not 2 

exceeding 24 months, renewable on application by the purchaser 3 

to the Authority.  4 

77 Shareholders’ and creditors’ rights over assets and liabilities  5 

Without prejudice to the resolution safeguards, shareholders and creditors of 6 

the bank in resolution and other third parties whose assets, rights or liabilities 7 

are not transferred do not have any rights over or in relation to the assets, rights 8 

or liabilities so transferred.  9 

78 Marketing of assets, rights, liabilities or shares 10 

[Jersey.2017/10/55 and drafting] 11 

(1) Subject to the exceptions set out in section 79(2) and (3) and section 80, 12 

when applying the sale of business tool to a bank, the Authority must 13 

market, or make arrangements for the marketing of, the assets, rights, 14 

liabilities or shares of the bank that the Authority intends to transfer.  15 

(2) Pools of assets, rights, liabilities or shares may be marketed separately.  16 

(3) Marketing under subsection (2) must be carried out in accordance with 17 

the following criteria — 18 

(a) it must be as transparent as possible;  19 

(b) it must not materially misrepresent the assets, rights, liabilities or 20 

shares of the bank in resolution, having regard to the 21 

circumstances and in particular the need to maintain financial 22 

stability;  23 

(c) it must not unduly favour or discriminate against potential 24 

purchasers;  25 

(d) it must be free from conflicts of interest;  26 

(e) it must not confer any unfair advantage on a potential purchaser;  27 

(f) it must take account of the need to effect a rapid resolution action; 28 

and  29 

(g) it must aim at maximising, as far as possible, the sale price for the 30 

shares, assets, rights or liabilities involved.  31 

79 Authority’s power to solicit potential purchasers  32 

(1) Subject to the requirement that marketing of a bank in resolution must 33 

not unduly favour or discriminate against potential purchasers, the 34 

criteria in section 78(3) must not prevent the Authority from soliciting 35 

particular potential purchasers. 36 

(2) Any disclosure to the public of information which would ordinarily be 37 

required as a matter of law in relation to the sale of such a business may 38 
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be delayed for the time necessary to plan and structure the resolution of 1 

the bank. 2 

(3) Any public disclosure of the marketing of the bank in resolution which 3 

would ordinarily be required as a matter of law, may be delayed where 4 

all of the following conditions are met — 5 

(a) immediate disclosure is likely to prejudice the legitimate interests 6 

of the bank in resolution;  7 

(b) delay of disclosure is not likely to mislead the public;  8 

(c) delay of disclosure is in the public interest; and  9 

(d) the disclosure of the marketing information entails a risk of 10 

undermining the financial stability of the bank in resolution and 11 

the financial system. 12 

80 Authority may apply tool without marketing bank 13 

The Authority may apply the sale of business tool without complying with the 14 

requirement to market the bank when it determines that compliance with the 15 

marketing requirements would be likely to undermine one or more of the 16 

resolution objectives and, in particular, if the following conditions are met — 17 

(a) the Authority considers that there is a material threat to financial 18 

stability arising from or aggravated by the failure of the bank in 19 

resolution; and  20 

(b) it considers that compliance with those requirements would be 21 

likely to undermine the effectiveness of the sale of business tool in 22 

addressing that threat or achieving the resolution objective of 23 

protecting and enhancing the stability of the financial system of 24 

the Island, including by preventing contagion and maintaining 25 

market discipline. 26 

81 Residual bank to be wound-up 27 

(1) Where the sale of business tool has been used to transfer part of the 28 

business that meets the resolution conditions to a private sector 29 

purchaser, the residual bank must be liquidated using the bank winding-30 

up procedure within an appropriate timeframe.  31 

(2) For the purposes of subsection (1), an “appropriate timeframe” must be 32 

determined having regard to any need for the residual bank to provide 33 

services or support to enable the purchaser to carry on the activities or 34 

services acquired by virtue of the transfer. 35 
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The bridge bank tool  1 

82 Nature and requirements 2 

(1) The bridge bank tool consists of the transfer of all or part of the business 3 

of a bank that meets the resolution conditions to a bridge bank.  4 

(2) A bridge bank must be a legal entity that — 5 

(a) is wholly owned by one or more public bodies;  6 

(b) is controlled by the Authority; and  7 

(c) is created for the purposes of receiving a transfer of the shares (or 8 

other instruments of ownership) or business of the bank in 9 

resolution by virtue of the utilisation of such transfer power under 10 

the bridge bank tool, with a view to maintaining access to critical 11 

functions and (in due course) selling the bank or its business. 12 

83 Procedure for transfer of business of bank 13 

(1) The Authority may, by making — 14 

(a) one or more share transfer instruments for the transfer of the 15 

shares of one or more banks in resolution; or  16 

(b) one or more property transfer instruments for the transfer of all or 17 

any assets, rights or liabilities of one or more banks in resolution, 18 

apply the bridge bank tool to a bank that meets the resolution conditions. 19 

(2) Subject to the resolution safeguards, the Authority may use the bridge 20 

bank tool — 21 

(a) without the consent of the shareholders of the bank in resolution 22 

or any third party other than the bridge bank; and  23 

(b) without complying with any procedural requirements other than 24 

those which are set out in this Act.  25 

(3) The application of the bail-in tool for the purpose of converting to equity 26 

or reducing the principal amount of claims or debt instruments that are 27 

transferred to a bridge bank with a view to providing capital for that 28 

bridge bank, must not interfere with the ability of the Authority to 29 

control the bridge bank.  30 

84 Bridge bank to be a viable going concern 31 

(1) The bridge bank must be created and operated as a viable going concern 32 

(with a view to being put back on the market when conditions are 33 

appropriate). 34 

(2) Accordingly, when applying the bridge bank tool, the Authority must 35 

ensure that the total value of liabilities transferred to the bridge bank 36 
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does not exceed to the total value of the rights and assets transferred 1 

from the bank in resolution or provided by other sources. 2 

85 Use of consideration by bridge bank 3 

(1) Subject to the general principle that the Authority may recover any 4 

reasonable expenses properly incurred in connection with the use of the 5 

resolution tools from the consideration paid by the purchaser of the bank 6 

in resolution or from the bank in resolution, any consideration paid by 7 

the bridge bank must benefit — 8 

(a) the owners of the shares or instruments of ownership, where the 9 

transfer of the bridge bank has been effected by transferring 10 

shares issued by the bank in resolution from the holders of those 11 

shares to the bridge bank; or  12 

(b) the bank in resolution, where the transfer to the bridge bank has 13 

been effected by transferring some or all of the assets or liabilities 14 

of the bank in resolution to the bridge bank.  15 

(2) When applying the bridge bank tool, the Authority may exercise the 16 

transfer power more than once in order to make supplemental transfers 17 

of shares issued by a bank in resolution or, as the case may be, assets, 18 

rights or liabilities of the bank in resolution. 19 

86 Powers of Authority on application of tool 20 

(1) Following the application of the bridge bank tool, the Authority may — 21 

(a) transfer assets, rights or liabilities transferred to the bridge bank 22 

back to the bank in resolution, or the shares back to their original 23 

owners, and the bank in resolution or original owners must take 24 

back any such assets, rights or liabilities, or shares; or  25 

(b) transfer shares, or assets, rights or liabilities from the bridge bank 26 

to a third party.  27 

(2) The Authority may, within any period and subject to complying with 28 

any other conditions in a relevant instrument of transfer, transfer shares, 29 

assets, rights or liabilities back from the bridge bank in one of the 30 

following circumstances — 31 

(a) the possibility that the specific shares, assets, rights or liabilities 32 

might be transferred back is stated expressly in the instrument of 33 

transfer; or  34 

(b) the specific shares, assets, rights or liabilities do not in fact fall 35 

within the classes of, or meet the conditions for transfer of shares, 36 

assets, rights or liabilities specified in the instrument of transfer.  37 

(3) A transfer between — 38 

(a) the bank in resolution and the bridge bank; or 39 
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(b) the owners and the bridge bank, 1 

is subject to the resolution safeguards.  2 

87 Bridge bank to acquire banking business  3 

(1) The bridge bank under the bridge bank tool acquires such banking 4 

business as a continuation of the banking business being conducted prior 5 

to the transfer.  6 

(2) Accordingly — 7 

(a) where the transfer has been effected by way of a transfer of shares 8 

in the bank in resolution, the bank in resolution may exercise any 9 

rights following the transfer as it was entitled to exercise prior to 10 

the transfer; and  11 

(b) where the transfer has been effected by way of a transfer of assets, 12 

rights and liabilities, the bridge bank may exercise any rights 13 

following the transfer as the bank in resolution was entitled to 14 

exercise prior to the transfer.  15 

88 Bridge bank to continue exercising rights of membership, etc. 16 

(1) The bridge bank (or the transferred entity) must continue to exercise 17 

rights of membership and access to payment, clearing and settlement 18 

systems, securities exchanges and the DCS, provided that it meets the 19 

membership and participation criteria for participation in such systems.  20 

(2) Without limiting subsection (1), where the bridge bank does not meet the 21 

membership or participation criteria for a relevant payment, clearing or 22 

settlement system, securities exchange or the DCS, the rights referred to 23 

in section 87(2)(b) are exercisable for such period of time as may be 24 

specified by the Authority, not exceeding 24 months, renewable on 25 

application by the bridge bank to the Authority. 26 

89 Shareholders, etc. with untransferred assets, rights and liabilities  27 

(1) The following persons do not have any rights over or in relation to the 28 

assets, rights or liabilities transferred to the bridge bank — 29 

(a) shareholders or creditors of the bank in resolution; and  30 

(b) other third parties whose assets, rights or liabilities are not 31 

transferred to the bridge bank. 32 

This subsection does not limit the resolution safeguards. 33 

(2) The objectives of the bridge bank do not imply any duty or responsibility 34 

to shareholders or creditors of the bank in resolution.  35 
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(3) The management has no liability to the shareholders or creditors for acts 1 

or omissions in the discharge of their duties, unless the act or omission 2 

implies — 3 

(a) gross negligence; or  4 

(b) serious misconduct, 5 

which directly affects rights of shareholders or creditors.  6 

90 Requirements for operation of a bridge bank 7 

(1) A bridge bank must be operated in compliance with the following 8 

requirements — 9 

(a) the contents of a bridge bank’s constitutional documents must be 10 

consented to in writing by the Authority;  11 

(b) subject to the bridge bank’s ownership structure, the Authority 12 

must either appoint or approve the bridge bank’s management 13 

board;  14 

(c) the Authority’s prior written consent must be sought regarding 15 

the following matters — 16 

(i) proposed remuneration of the members of the 17 

management board; 18 

(ii) the responsibilities determined to be appropriate to entrust  19 

to the members of the management board; 20 

(d) the Authority’s prior written consent must be obtained regarding 21 

the strategy and risk profile of the bridge bank; 22 

(e) the bridge bank must be licensed under the Financial Services Act 23 

2008 to undertake deposit-taking business and any other 24 

regulated activities it acquires the right to engage in via the bridge 25 

bank tool; and  26 

(f) the bridge bank must comply with the requirements of a licence 27 

issued to it under the Financial Services Act 2008.  28 

(2) Subject to subsection (3), the bridge bank may be established and 29 

licensed without complying with the requirements for licensing for a 30 

period not exceeding 6 months. However, this is only permissible if the 31 

Authority determines that it is necessary to meet the resolution 32 

objectives.  33 

This section is despite the provisions referred to in paragraphs (e) and (f) 34 

of subsection (1) relating to licensing.  35 

(3) If a decision to grant such a licence is made under the Financial Services 36 

Act 2008, the Authority must indicate the period (not exceeding 6 37 

months) for which the bridge bank is, as permitted by subsection (2), not 38 

obligated to comply with the requirements for licensing.  39 
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91 Access to critical functions, etc. 1 

(1) Subject to any restrictions under Manx competition law, the management 2 

of the bridge bank must operate the bridge bank with a view to 3 

maintaining access to critical functions and subsequently selling the 4 

bridge bank, its assets, rights or liabilities, to one or more private sector 5 

purchasers.  6 

(2) The Authority must take a decision that the bridge bank is no longer a 7 

bridge bank in any of the following cases, whichever occurs first — 8 

(a) the bridge bank merges with another entity;  9 

(b) the bridge bank ceases to meet the requirements of a bridge bank 10 

set out at section 82(2);  11 

(c) the sale of all or substantially all of the bridge bank’s assets, rights 12 

and liabilities to a third party; 13 

(d) the expiry of the periods specified in section 92(3); or  14 

(e) the bridge bank’s assets are completely wound down and its 15 

liabilities are completely discharged.  16 

92 Authority’s duty to market bridge bank, etc.  17 

(1) In cases where the Authority seeks to sell the bridge bank or its assets, 18 

rights or liabilities, the Authority — 19 

(a) must market the bridge bank or assets, rights or liabilities openly 20 

and transparently; and  21 

(b) must not, in the course of the sale — 22 

(i) materially misrepresent the bridge bank or assets, rights or 23 

liabilities; or  24 

(ii) unduly favour or discriminate between potential purchasers. 25 

(2) Any such sale must be on commercial terms, having regard to the 26 

circumstances.  27 

(3) Where none of the outcomes referred to in paragraphs (a), (b), (c) or (e) of 28 

section 91(2) applies, the Authority must terminate the operation of the 29 

bridge bank as soon as possible and, in any event, two years after the 30 

date on which the last transfer from a bank in resolution was made 31 

pursuant to the bridge bank tool.  32 

This is subject to section 93. 33 

93 Extension of period for termination of bridge bank 34 

(1) The Authority may extend the period for termination of the bridge bank 35 

for one or more additional one year periods where such an extension — 36 

(a) supports the outcomes referred to in paragraphs (a), (b), (c) or (e) 37 

of section 91(2); or 38 
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(b) is necessary to ensure the continuity of essential banking or 1 

financial services. 2 

(2) Any decision of the Authority to extend the period for termination of the 3 

bridge bank must be reasoned and must contain a detailed assessment of 4 

the situation (including the market conditions and outlook) that justifies 5 

the extension. 6 

94 Duty to wind-up bridge bank 7 

(1) Where the operations of a bridge bank have been terminated as a result 8 

of the sale of all or substantially all of its assets, rights or liabilities, or as 9 

a result of the expiry of the two year time limit set out at section 92(3), 10 

the bridge bank must be wound-up under the bank winding-up 11 

procedure. 12 

This is subject to the extension permitted by section 93. 13 

(2) Any proceeds generated as a result of the termination of the operations 14 

of the bridge bank must benefit the shareholders of the bridge bank. This 15 

is subject to the general principle specified in subsection (3). 16 

(3) The general principle referred to in subsection (2) is that the costs of 17 

resolution must be recovered from — 18 

(a) the bank in resolution; or 19 

(b) the proceeds of the sale of — 20 

(i) the bank in resolution; or  21 

(ii) the assets, rights or liabilities of the transferred business.  22 

Asset separation tool  23 

95 Nature and permitted use 24 

(1) The asset separation tool may be used only in conjunction with the other 25 

stabilisation tools. 26 

(2) In sections 96 to 100, “asset management vehicle” means a legal person 27 

which meets all of the following requirements — 28 

(a) it is wholly owned by one or more public bodies; and 29 

(b) it has been created for the purposes of receiving some or all of the 30 

assets, rights and liabilities of one or more banks in resolution or 31 

bridge banks (or both). 32 

96 Asset management vehicle to manage transferred assets  33 

(1) An asset management vehicle must manage the assets transferred to it 34 

with a view to maximising their value through their eventual sale or 35 

orderly liquidation. 36 
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(2) The asset management vehicle must not be operated unless the following 1 

requirements have been satisfied — 2 

(a) the Authority’s written consent to the contents of the asset 3 

management vehicle’s constitutional documents must be 4 

obtained;  5 

(b) subject to the asset management vehicle’s ownership structure, 6 

the vehicle’s management body must have been either appointed 7 

or approved by the Authority;  8 

(c) the Authority’s prior written consent must be obtained regarding 9 

the following matters — 10 

(i) proposed remuneration of the members of the 11 

management board; and  12 

(ii) the responsibilities determined to be appropriate to entrust 13 

to the members of the management board; and  14 

(d) the Authority’s prior written consent must be obtained regarding 15 

the strategy and risk profile of the asset management vehicle. 16 

97 Restrictions on use of tool  17 

(1) The Authority may not utilise the asset separation tool unless — 18 

(a) the situation of the particular market for those assets is of such a 19 

nature that the liquidation of those assets under relevant 20 

insolvency proceedings could have an adverse effect on one or 21 

more financial markets;  22 

(b) such a transfer is necessary to ensure the proper functioning of the 23 

bank in resolution or bridge bank; or  24 

(c) such a transfer is necessary to maximise liquidation proceeds.  25 

(2) The Authority must ensure that any consideration paid by the asset 26 

management vehicle in respect of the assets, rights or liabilities acquired 27 

directly from the bank in resolution enures to the benefit of the bank in 28 

resolution.  29 

This is subject to the general principle that the costs of resolution must be 30 

recovered from the bank in resolution. 31 

(3) Consideration may be paid in the form of debt issued by the asset 32 

management vehicle.  33 

98 Authority’s power to transfer assets, rights and liabilities  34 

(1) In order to give effect to the asset separation tool, the Authority may 35 

transfer the assets, rights and liabilities of — 36 

(a) a bank in resolution; or  37 
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(b) a bridge bank to which shares or assets, rights and liabilities have 1 

been transferred under the bridge bank tool, to an asset 2 

management vehicle.  3 

(2) For the purposes of the transfer referred to in section 100(1), the 4 

Authority may make one or more property transfer instruments.  5 

(3) Where assets, rights or liabilities are transferred to an asset management 6 

vehicle pursuant to the asset separation tool, the Authority may make 7 

one or more supplementary property transfer instruments transferring 8 

any of those assets, rights or liabilities to one or more other asset 9 

management vehicles. 10 

(4) The transfer of business under the asset separation tool may take place 11 

without obtaining the consent of the shareholders of the bank in 12 

resolution or any third party and without complying with any 13 

procedural requirements under the Companies Acts 1931 to 2004, the 14 

Companies Act 2006, or the Financial Services Act 2008. 15 

(5) Where a bridge bank tool has been applied, an asset management vehicle 16 

may, subsequent to the application of the bridge bank tool, acquire 17 

assets, rights or liabilities from the bridge bank. 18 

99 Transfers back from an asset management vehicle 19 

(1) The Authority may transfer assets, rights or liabilities from the bank in 20 

resolution to one or more asset management vehicles on more than one 21 

occasion and transfer assets, rights or liabilities back from one or more 22 

asset management vehicles to the bank in resolution; provided that either 23 

of the conditions specified in subsection (3) are met.  24 

(2) Where the Authority seeks to make a transfer back to the bank in 25 

resolution, the bank in resolution must take back any assets, rights or 26 

liabilities.  27 

(3) The Authority may, within any period and subject to complying with 28 

any other conditions in a relevant instrument of transfer, transfer assets, 29 

rights or liabilities back from the asset management vehicle to the bank 30 

in resolution in one of the following circumstances — 31 

(a) the possibility that the specific assets, rights or liabilities might be 32 

transferred back is stated expressly in the instrument by which 33 

the transfer was made; or  34 

(b) the specific assets, rights or liabilities do not in fact fall within the 35 

classes of, or meet the conditions for transfer of shares, assets, 36 

rights or liabilities specified in the instrument by which the 37 

transfer was made.  38 
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100 Transfers subject to resolution safeguards  1 

(1) Transfers between the bank in resolution and the asset management 2 

vehicle are subject to the safeguards for partial property transfers 3 

specified in the resolution safeguards. 4 

(2) Without prejudice to the resolution safeguards, shareholders or creditors 5 

of the bank in resolution and other third parties whose assets, rights or 6 

liabilities are not transferred to the asset management vehicle do not 7 

have any rights over or in relation to the assets, rights or liabilities 8 

transferred to the asset management vehicle or its management. 9 

(3) The objectives of an asset management vehicle do not imply any duty or 10 

responsibility to shareholders or creditors of the bank in resolution, and 11 

the management has no liability to such shareholders or creditors for acts 12 

or omissions in the discharge of their duties unless the act or omission 13 

implies gross negligence or serious misconduct which directly affects the 14 

rights of shareholders or creditors. 15 

Bail-in tool 16 

101 Resolution instruments when using tool  17 

(1) In order to exercise the bail-in tool, the Authority may make one or more 18 

resolution instruments.  19 

(2) The Authority may apply the bail-in tool to meet the resolution 20 

objectives, in accordance with the general principles of resolution, for 21 

any of the following purposes — 22 

(a) to recapitalise a bank that meets the resolution conditions to the 23 

extent sufficient — 24 

(i) to restore its ability to comply with minimum capital 25 

requirements as required under the Financial Services Act 26 

2008;  27 

(ii) to continue to carry out the activities for which it is licensed 28 

under that Act; and  29 

(iii) to sustain sufficient market confidence in the bank; or  30 

(b) to convert to equity or reduce the principal amount of claims or 31 

debt instruments that are transferred — 32 

(i) to a bridge bank with a view to providing capital for the 33 

bridge bank; or  34 

(ii) under the sale of business tool or the asset separation tool. 35 

102 Restoration to financial soundness and long-term viability  36 

(1) The Authority may apply the bail-in tool for the purposes referred to in 37 

section 101(2)(a) only if there is a reasonable prospect that the application 38 



Bank (Recovery and Resolution) Bill 2020 Section 103 

 

 

c  Page 87  

 

of that tool together with other relevant measures will, in addition to 1 

achieving the relevant resolution objectives, restore the bank to financial 2 

soundness and long-term viability.  3 

(2) However, where there is no such reasonable prospect, the Authority may 4 

apply the bail-in tool, together with the sale of business tool, bridge bank 5 

tool, or asset separation tool for the purposes referred to in section 6 

101(2)(b). 7 

(3) The Authority may apply the bail-in tool to all banks that are within the 8 

scope of this Act, while respecting in each case the legal form of the 9 

entity concerned, or while changing the legal form if the Authority is of 10 

the view that changing the legal form is necessary to achieve the 11 

resolution objectives.  12 

103 Scope of tool 13 

(1) The scope of the bail-in tool extends to all the liabilities of a bank to 14 

which the scope of this Act extends, other than those liabilities which are 15 

excluded in accordance with subsection (2).  16 

(2) The Authority must not exercise the write-down or conversion power in 17 

relation to any of the following liabilities — 18 

(a) covered deposits;  19 

(b) secured liabilities including bonds and liabilities in the form of 20 

financial instruments used for hedging purposes, which form an 21 

integral part of the cover pool and which are secured in a way 22 

similar to covered bonds; 23 

(c) any liability that arises by virtue of the holding by the bank of 24 

client assets or client money including client assets or client 25 

money held on behalf of an Authorised Scheme (within the 26 

meaning of Schedule 1 to the Collective Investment Schemes Act 27 

2008) or an International Scheme (within the meaning of Schedule 28 

2 to the Collective Investment Schemes Act 2008) or an equivalent 29 

scheme established outside the Island; 30 

(d) any liability that arises by virtue of a fiduciary relationship 31 

between the bank (as fiduciary) and another person (as 32 

beneficiary);  33 

(e) liabilities to credit institutions, excluding entities that are part of 34 

the same group, with an original maturity of less than 7 days;  35 

(f) liabilities with a remaining maturity of less than 7 days, owed to 36 

payment and securities settlement systems or their participants 37 

and arising from the participation in such system, or to central 38 

counterparties;  39 

(g) a liability to any one of the following — 40 
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(i) an employee, in relation to accrued salary, pension 1 

benefits or other fixed remuneration, except for the 2 

variable component of remuneration that is not regulated 3 

by a collective bargaining agreement;  4 

(ii) a commercial or trade creditor arising from the provision 5 

to the bank in resolution of goods and services that are 6 

critical to the daily functioning of its operations, 7 

including information technology services, utilities and 8 

rental, servicing and upkeep of premises;  9 

(iii) creditors described in section 3(1)(a), (g) or (h) of the 10 

Preferential Payments Act 1908; or  11 

(h) the DCS. 12 

(3) Subsection (2) applies regardless of whether the liabilities listed therein 13 

are governed by Manx law or by the law of another jurisdiction. 14 

104 Authority’s power to exclude certain liabilities  15 

(1) In exceptional circumstances where the bail-in tool is applied, the 16 

Authority may exclude or partially exclude certain liabilities from the 17 

application of the write-down or conversion powers where — 18 

(a) it is not possible to bail-in that liability within a reasonable time 19 

notwithstanding the good faith efforts of the Authority;  20 

(b) the exclusion is strictly necessary and is proportionate to 21 

achieving the continuity of critical functions and core business 22 

lines in a manner that maintains the ability of the bank in 23 

resolution to continue key operations, services and transactions;  24 

(c) the exclusion is strictly necessary and proportionate to avoid 25 

giving rise to widespread contagion; and  26 

(d) the application of the bail-in tool to those liabilities would cause a 27 

destruction in value such that the losses borne by other creditors 28 

would be higher than if those liabilities were excluded from bail-29 

in.  30 

(2) Where the Authority decides to exclude or partially exclude an eligible 31 

liability or class of eligible liabilities under subsection (1), the Authority 32 

may, to take account of such exclusions, increase the level of write-down 33 

or conversion it applies to other eligible liabilities. 34 

105 Contributions from the Fund to bank in resolution 35 

(1) Where the Authority decides to exclude or partially exclude an eligible 36 

liability or class of eligible liabilities pursuant to sections 103 and 104(1) 37 

and the losses that would have been borne by those liabilities have not 38 

been passed on fully to other creditors, the Authority may make a 39 

contribution out of the Fund to the bank in resolution. 40 
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This is subject to subsection (2).  1 

(2) The contribution out of the Fund may be made only to do one of more of 2 

the following — 3 

(a) cover any losses which have not been absorbed by eligible 4 

liabilities and restore the net asset value of the bank in resolution 5 

to zero in accordance with the provisions of this Act relating to 6 

the assessment of the amount of bail-in; or  7 

(b) purchase shares in the bank in resolution, in order to recapitalise 8 

the bank in accordance with the provisions of this Act relating to 9 

the assessment of the amount of bail-in. 10 

(3) The Authority may make a contribution from the Fund under 11 

subsections (1) and (2) only where — 12 

(a) a contribution to loss absorption and recapitalisation equal to an 13 

amount not less than 8% of the total liabilities including own 14 

funds of the bank in resolution, measured by the pre-resolution 15 

valuation, has been made by the shareholders and the holders of 16 

other instruments of ownership, the holders of relevant capital 17 

instruments and other eligible liabilities through write-down, 18 

conversion or otherwise; and  19 

(b) the contribution of the Fund does not exceed 5% of the total 20 

liabilities including own funds of the bank in resolution, 21 

measured by the pre-resolution valuation. 22 

(4) In extraordinary circumstances, where the bail-in tool is applied, the 23 

Authority may seek further funding from alternative financing sources. 24 

(5) The Treasury may, after consultation with the Authority, by order reduce 25 

or increase the percentages of total liabilities referred to in subsection (3). 26 

Tynwald procedure – approval required.  27 

106 Factors for due consideration by Authority  28 

(1) When exercising its discretion under section 104(1), the Authority must 29 

give due consideration to — 30 

(a) the principle that losses must be borne first by shareholders and 31 

next, in general, by creditors of the bank in resolution in order of 32 

preference; 33 

(b) the level of loss absorbing capacity that would remain in the bank 34 

in resolution if the liability or class of liabilities were excluded; 35 

and  36 

(c) the need to maintain adequate resources for resolution financing. 37 

(2) The exclusions under section 104(1) may be applied either to completely 38 

exclude a liability from write-down or to limit the extent of the write-39 

down applied to that liability.  40 
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(3) The Authority must assess, on the basis of the pre-resolution valuation, 1 

the aggregate of — 2 

(a) where relevant, the amount by which eligible liabilities must be 3 

written-down in order to ensure that the net value of the bank in 4 

resolution is equal to zero; and  5 

(b) where relevant, the amount by which eligible liabilities must be 6 

converted into shares or other types of capital instruments in 7 

order to restore the Common Equity Tier 1 capital ratio of either 8 

the bank in resolution or the bridge bank. 9 

107 Authority by which eligible liabilities to be written-down 10 

(1) The assessment referred to in section 106(3) must establish the amount 11 

by which eligible liabilities need to be written-down and converted in 12 

order to — 13 

(a) restore the Common Equity Tier 1 ratio of the bank in resolution 14 

or, where applicable, establish the ratio of the bridge bank (taking 15 

into account any contribution of capital by the Fund pursuant to 16 

section 39(1)(c)); 17 

(b) sustain sufficient market confidence in the bank in resolution or 18 

the bridge bank; and  19 

(c) enable the bank in resolution or the bridge bank to continue to 20 

satisfy, for at least one year, the minimum capital requirements as 21 

set pursuant to the Financial Services Act 2008.  22 

(2) Where the Authority intends to apply the asset separation tool together 23 

with the bail-in tool to a bank in resolution, the amount by which eligible 24 

liabilities need to be reduced must take into account a prudent estimate 25 

of the capital needs of the asset management vehicle, as appropriate. 26 

(3) Where — 27 

(a) capital has been written-down in accordance with the write-down 28 

or conversion power; 29 

(b) the bail-in tool has been applied; and  30 

(c) the level of write-down based on the pre-valuation is found to 31 

exceed requirements when assessed against the definitive 32 

valuation,  33 

a write-up mechanism may be applied to reimburse creditors and then 34 

shareholders to the extent necessary. 35 
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Treatment of shareholders 1 

108 Actions to be taken in respect of shareholders 2 

(1) When applying the bail-in tool or the write-down or conversion power, 3 

the Authority must take in respect of shareholders one or both of the 4 

following actions — 5 

(a) cancel existing shares or transfer them to bailed-in creditors; or 6 

(b) provided that, in accordance with the pre-resolution valuation (or 7 

provisional valuation, if applicable), the bank in resolution has a 8 

positive net value, dilute existing shareholders as a result of the 9 

conversion into shares using the write-down or conversion power 10 

of — 11 

(i) relevant capital instruments; or  12 

(ii) eligible liabilities, issued by the bank in resolution. 13 

(2) The Authority must take the actions referred to in subsection (1) in 14 

respect of shareholders where the shares in question were issued or 15 

conferred in either of the following circumstances — 16 

(a) pursuant to the conversion of debt instruments on the occurrence 17 

of an event that preceded or occurred at the same time as the 18 

assessment by the Authority that the bank met the resolution 19 

conditions; or  20 

(b) pursuant to the conversion of relevant capital instruments to 21 

Common Equity Tier 1 instruments under the write-down or 22 

conversion power.  23 

(3) When considering which action to take in accordance with subsection (1), 24 

the Authority must have regard to — 25 

(a) the pre-resolution valuation (or provisional valuation, if 26 

applicable); 27 

(b) the amount by which the Authority has assessed that Common 28 

Equity Tier 1 items must be reduced and relevant capital 29 

instruments must be written-down or converted pursuant to the 30 

write-down or conversion power; and  31 

(c) the aggregate amount assessed by the Authority pursuant to 32 

section 106(3). 33 

Sequence of write-down or conversion 34 

109 Requirements when exercising write-down or conversion power  35 

The Authority must, where exercising the write-down or conversion power, 36 

subject to any exclusion set out in sections 103 and 104(1), ensure that the 37 

following requirements are met — 38 
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(a) Common Equity Tier 1 items are reduced in accordance with 1 

section 108(3)(b) and (c); 2 

(b) if the total reduction pursuant to paragraph (a) is less than the 3 

sum of the amounts referred to in section 108(3)(b) and (c), the 4 

Authority must reduce the principal amount of Additional Tier 1 5 

instruments to the extent required and to the extent of their 6 

capacity;  7 

(c) if the total reduction pursuant to paragraphs (a) and (b) is less 8 

than the sum of the amounts referred to in section 108(3)(b) and 9 

(c), the Authority must reduce the principal amount of Tier 2 10 

instruments to the extent required and to the extent of their 11 

capacity; 12 

(d) if the total reduction of shares and relevant capital instruments 13 

pursuant to paragraphs (a) to (c) is less than the sum of the 14 

amounts referred to in section 108(3)(b) and (c), the Authority 15 

must reduce to the extent required the principal amount of 16 

subordinated debt that is not Additional Tier 1 or Tier 2 capital in 17 

accordance with the hierarchy of claims in relevant insolvency 18 

proceedings, in conjunction with the write-down pursuant to 19 

paragraphs (a) to (c) to produce the sum of the amounts referred 20 

to in section 108(3)(b) and (c); and  21 

(e) if the total reduction of shares, relevant capital instruments and 22 

eligible liabilities pursuant to paragraphs (a) to (d) is less than the 23 

sum of the amounts referred to in section 108(3)(b) and (c), the 24 

Authority must reduce to the extent required the principal 25 

amount of, or outstanding amount payable in respect of, the rest 26 

of the eligible liabilities in accordance with the hierarchy of claims 27 

in relevant insolvency proceedings, pursuant to the bail-in tool, in 28 

conjunction with the write-down pursuant to paragraphs (a) to (d) 29 

to produce the sum of the amounts referred to in section 108(3)(b) 30 

and (c).  31 

110 Authority’s duty to allocate losses equally 32 

(1) When applying the write-down or conversion power, the Authority must 33 

allocate the losses represented by the sum of the amounts referred to in 34 

section 108(3)(b) and (c) equally between shares and eligible liabilities of 35 

the same rank by reducing the principal amount of, or outstanding 36 

amount payable in respect of, those shares and eligible liabilities to the 37 

same extent pro rata to their value; except where a different allocation of 38 

losses amongst liabilities of the same rank is allowed in the 39 

circumstances specified in section 104(1).  40 

(2) Subsection (1) does not prevent liabilities which have been excluded 41 

from bail-in in accordance with sections 103 and 104(1) from receiving 42 
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more favourable treatment than eligible liabilities which are of the same 1 

rank in relevant insolvency proceedings.  2 

111 Authority’s duty to convert or reduce principal amount  3 

(1) Before applying the write-down or conversion referred to in section 109, 4 

the Authority must convert or reduce the principal amount on 5 

instruments referred to in paragraphs (b), (c) and (d) of section 109 when 6 

those instruments have not been fully converted, and contain the 7 

following terms — 8 

(a) terms that provide for the principal amount of the instrument to 9 

be reduced on the occurrence of any event that refers to the 10 

financial situation, solvency or levels of own funds of the bank; or  11 

(b) terms that provide for the conversion of the instrument to shares 12 

on the occurrence of any such event. 13 

(2) Where the principal amount of an instrument has been reduced, but not 14 

to zero, in accordance with terms of the kind referred to in subsection 15 

(1)(a) before the application of the bail-in tool pursuant to section 109, the 16 

Authority must apply the write-down or conversion power to the 17 

residual amount of that principal in accordance with section 109.  18 

112 Restrictions on converting classes of liabilities  19 

(1) When deciding on whether liabilities are to be written-down or 20 

converted into equity, the Authority may not convert one class of 21 

liabilities, while a class of liabilities that is subordinated to that class 22 

remains substantially unconverted into equity or not written-down, 23 

unless otherwise permitted pursuant to sections 103 and 104(1).  24 

(2) The Authority may exercise the write-down or conversion power only in 25 

relation to a liability arising from a derivative contract upon or after 26 

closing-out such derivative contract. 27 

(3) The Authority may, for that reason, terminate and close out any 28 

derivative contract upon entry into resolution. 29 

(4) However, where a derivative contract has been excluded from the 30 

application of the bail-in tool pursuant to section 104(1), the Authority is 31 

not obliged to terminate or close out the derivative contract. 32 

(5) Where a derivative contract is subject to a netting arrangement, the 33 

Authority must determine the value of the liability for the purposes of 34 

the pre-resolution valuation (or provisional valuation, if applicable) on a 35 

net basis in accordance with the terms of the arrangement. 36 

113 Determining value of liabilities from derivative contracts  37 

The Authority must determine the value of liabilities arising from derivative 38 

contracts in accordance with the following — 39 
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(a) appropriate methodologies for determining the value of classes of 1 

derivative contracts, including contracts that are subject to netting 2 

arrangements;  3 

(b) principles for establishing the relevant point in time at which the 4 

value of a derivative position must be established; and 5 

(c) appropriate methodologies for comparing the destruction in value 6 

that would arise from the close out and bail-in of derivatives with 7 

the amount of losses that would be borne by derivatives in bail-in.  8 

114 Authority’s power to apply a different conversion rate 9 

When the write-down or conversion power is used, the Authority may apply a 10 

different conversion rate to different classes of capital instruments and 11 

liabilities in accordance with one or both of the following principles — 12 

(a) the conversion rate must represent appropriate compensation to 13 

the affected creditor for any loss incurred by virtue of the exercise 14 

of the write-down or conversion power; or  15 

(b) when different conversion rates are applied, the conversion rate 16 

applicable to liabilities that are considered to be senior under this 17 

Act must be higher than the conversion rate applicable to 18 

subordinated liabilities.  19 

Business reorganisation plans  20 

115 Requirements regarding business reorganisation plan 21 

(1) Where the bail-in tool has been used, the Authority must ensure that the 22 

management of the bank — 23 

(a) draws up a business reorganisation plan; and 24 

(b) implements that plan in accordance with the following provisions.  25 

(2) The implementation of a business reorganisation plan may include the 26 

appointment by the Authority of persons appointed pursuant to its 27 

general power to exercise control over a bank in resolution with the 28 

objective of drawing up and implementing the business reorganisation 29 

plan. 30 

(3) Within one month after the application of the bail-in tool to a bank, the 31 

management of the bank must draw up and submit to the Authority a 32 

business reorganisation plan setting out measures to restore the long-33 

term viability of the bank within a reasonable timescale, on the basis of 34 

realistic assumptions as to the economic and financial market conditions 35 

under which the bank will operate.  36 
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(4) Where a group resolution has been carried out, including where foreign 1 

resolution legislation has been made, a group level business 2 

reorganisation plan may be accepted by the Authority. 3 

(5) In exceptional circumstances, and if it is necessary for achieving the 4 

resolution objectives, the Authority may extend the period in subsection 5 

(3). 6 

116 Minimum required contents of business reorganisation plan  7 

(1) A business reorganisation plan must contain at least the following — 8 

(a) a detailed diagnosis of the factors and problems that caused the 9 

bank to fail or be likely to fail and the circumstances that led to its 10 

difficulties; 11 

(b) a description of the measures aimed at restoring the long-term 12 

viability of the bank that are to be adopted; and  13 

(c) a timescale for the implementation of those measures. 14 

(2) Measures aimed at restoring the long-term viability of the bank may 15 

include —  16 

(a) the reorganisation of the activities of the bank; 17 

(b) changes to the operational systems and infrastructure within the 18 

bank; 19 

(c) the withdrawal from loss-making activities; 20 

(d) the restructuring of existing activities that can be made 21 

competitive; and  22 

(e) the sale of assets or business lines. 23 

117 Authority to assess likely effectiveness of plan  24 

(1) Within one month of the submission of the business reorganisation plan, 25 

the Authority must assess the likelihood that the plan, if implemented, 26 

will restore the long-term viability of the bank.  27 

(2) If the Authority is satisfied that the business reorganisation plan would 28 

achieve that objective, the Authority must approve the plan. 29 

(3) If the Authority is not satisfied that the plan would achieve that 30 

objective, the Authority must notify the management of the bank of its 31 

concerns and require the amendment of the plan in a way that will 32 

address those concerns. 33 

118 Management’s duty to submit an amended plan to the Authority  34 

(1) Within 2 weeks of receiving a notification that the Authority is not 35 

satisfied with the business reorganisation plan, the management of the 36 

bank must submit an amended plan to the Authority. 37 
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(2) The Authority must assess the amended plan and notify the 1 

management of the bank within one week whether it is satisfied that the 2 

plan addresses the concerns notified or whether further amendment is 3 

required.  4 

(3) The management of the bank must implement the business 5 

reorganisation plan and must submit a report to the Authority every 6 6 

months on the progress of the implementation of the business 7 

reorganisation plan. 8 

(4) The business reorganisation plan may be further amended following its 9 

initial implementation if the Authority is of the view that changes to the 10 

plan are required to achieve the long-term viability of the bank.  11 

Ancillary provisions relating to bail-in 12 

119 Immediate effect of write-down or conversion  13 

(1) Where the Authority exercises the write-down or conversion power, 14 

such write-down or conversion takes effect and is immediately binding 15 

on the bank and affected creditors and shareholders. 16 

(2) The Authority may complete or require the completion of all 17 

administrative and procedural tasks necessary to give effect to the write-18 

down or conversion power, including — 19 

(a) the amendment of all relevant registers; 20 

(b) the delisting or removal from trading of shares or debt 21 

instruments; 22 

(c) the listing or admission to trading of new shares; and  23 

(d) the relisting or readmission of any debt instrument which has 24 

been written-down, without the requirement for a prospectus, if a 25 

prospectus would in normal circumstances be required. 26 

(3) Where the Authority reduces to zero the principal amount of, or 27 

outstanding amount payable in respect of, a liability by means of the 28 

write-down or conversion power, that liability and any obligations or 29 

claims arising in relation to it that are not accrued at the time when the 30 

power is exercised must be treated as discharged for all purposes, and 31 

must not be provable in any subsequent proceedings in relation to the 32 

bank in resolution or any successor entity in any subsequent winding-up. 33 

120 Effect of reduction of principal or outstanding amount 34 

(1) Where the Authority reduces in part the principal amount of, or 35 

outstanding amount payable in respect of, a liability by means of the 36 

write-down or conversion power — 37 

(a) such liability is discharged to the extent of the amount reduced; 38 

and  39 
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(b) the relevant instrument or agreement that created the original 1 

liability continues to apply in relation to the residual principal 2 

amount of, or outstanding amount payable in respect of the 3 

liability, subject to any modification of the amount of interest 4 

payable to reflect the reduction of the principal amount, and any 5 

further modification of the terms that the Authority might make 6 

by means of the write-down or conversion power.  7 

(2) Procedural impediments to the conversion of liabilities to shares by 8 

virtue of their instruments of incorporation or of general law, including 9 

pre-emption rights for shareholders or requirements for the consent of 10 

shareholders to an increase in capital, do not prevent the use of the 11 

stabilisation tools, in particular the write-down or conversion power.  12 

Contractual recognition of bail-in 13 

121 Recognition of subjection to write-down or conversion power  14 

(1) The Authority may require a bank incorporated in the Island to include a 15 

contractual term by which the creditor or party to an agreement creating 16 

an eligible liability — 17 

(a) recognises that that liability may be subject to the write-down or 18 

conversion power; and 19 

(b) agrees to be bound by — 20 

(i) any reduction of the principal or outstanding amount due; 21 

or  22 

(ii) any conversion or cancellation, 23 

that is effected by the exercise of that power by the Authority. 24 

This is subject to subsection (2).  25 

(2) Subsection (1) applies only if such liability is — 26 

(a) not excluded under section 103 or 104(1); 27 

(b) not a covered deposit;  28 

(c) governed by the law of another jurisdiction; and  29 

(d) issued or entered into after the date on which this Act comes into 30 

operation.  31 

(3) A bank that fails to comply with a requirement imposed on it by the 32 

Authority under this section is liable to the Authority’s taking action for 33 

a breach. 34 

(4) If the Authority declines to require a bank incorporated in the Island to 35 

include a contractual term referred to in subsection (1), the Authority is 36 

not thereby prevented from exercising the write-down or conversion 37 

power in relation to the eligible liability in question.  38 
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PART 9 – GOVERNMENT FINANCIAL ASSISTANCE 1 

122 Provision of extraordinary public financial support  2 

The Authority, acting only in agreement with and under the direction of the 3 

Treasury, may provide extraordinary public financial support to a failed or 4 

failing bank in accordance with section 123(a), for the purpose of resolving a 5 

bank (including by intervening directly to avoid its winding-up), with a view to 6 

meeting the resolution objectives.  7 

123 Government financial assistance tool a last resort  8 

The government financial assistance tool may only be used — 9 

(a) as a last resort, after having assessed and exploited the other 10 

stabilisation tools to the maximum extent practicable whilst 11 

maintaining financial stability (as determined by the Treasury in 12 

consultation with the Authority);  13 

(b) if the resolution conditions are met; and 14 

(c) the Treasury and the Authority both determine that either or both 15 

of the following conditions are met — 16 

(i) the application of the other resolution tools would not 17 

suffice to avoid a significant adverse effect on the financial 18 

system in the Island; or 19 

(ii) the application of the other resolution tools would not 20 

suffice to protect the public interest. 21 

124 Further restrictions on government financial assistance  22 

(1) The government financial assistance tool may take place only by way of 23 

public equity support under subsection (2) or temporary public 24 

ownership under subsection (3). 25 

(2) Where the conditions for the use of the government financial assistance 26 

tool are met, the Authority may participate in the recapitalisation of a 27 

bank in resolution by providing capital in exchange for Common Equity 28 

Tier 1 instruments, Additional Tier 1 instruments, or Tier 2 instruments, 29 

provided that the Authority ensures — 30 

(a) to the extent that its shareholding of such bank permits, that such 31 

bank is managed on a commercial basis; and  32 

(b) that its holding in the bank is transferred to the private sector as 33 

soon as commercial and financial circumstances allow.  34 

(3) Where conditions for the use of the government financial assistance tool 35 

are met, the Authority may take a failed or failing bank into temporary 36 

public ownership. If the Authority does so, it must — 37 

(a) manage the bank on a commercial basis; and  38 
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(b) transfer the bank to the private sector as soon as commercial and 1 

financial circumstances allow.  2 

(4) For the purpose of subsection (3), the Authority may make one or more 3 

share transfer orders in which the transferee is — 4 

(a) a nominee of the Authority; or  5 

(b) a company wholly owned by the Authority.  6 

Tynwald procedure – affirmative. 7 

PART 10 – GENERAL RESOLUTION POWERS  8 

125 Write-down or conversion power  9 

(1) The Authority may write-down or convert relevant capital instruments 10 

or other eligible liabilities of a bank in resolution into shares of such 11 

bank. 12 

(2) The write-down or conversion power enables the Authority, inter alia,— 13 

(a) to reduce (including to zero) the principal amount of, or 14 

outstanding amount due in respect of, eligible liabilities of a bank 15 

in resolution;  16 

(b) to cancel debt instruments issued by a bank in resolution except 17 

for secured liabilities;  18 

(c) to reduce (including to zero) the nominal amount of shares of a 19 

bank in resolution and to cancel such shares; or  20 

(d) to require the bank in resolution to issue new shares or other 21 

capital instruments, including preference shares and contingent 22 

convertible instruments. 23 

126 Mandatory reduction instrument  24 

(1) The write-down or conversion power must be exercised by the Authority 25 

creating a mandatory reduction instrument.  26 

(2) The write-down or conversion power may only be exercised after 27 

carrying out a pre-resolution valuation (or provisional valuation, if 28 

applicable). 29 

(3) The pre-resolution valuation (or provisional valuation) must form the 30 

basis of the calculation of the write-down to be applied to the relevant 31 

capital instruments in order to absorb losses and the level of conversion 32 

to be applied to relevant capital instruments in order to recapitalise the 33 

bank.  34 

(4) The write-down or conversion power may be exercised either — 35 

(a) independently of resolution action; or  36 
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(b) in combination with a resolution action, where the resolution 1 

conditions are met. 2 

127 Application to relevant capital instruments  3 

The Authority must, without delay and in relation to relevant capital 4 

instruments issued by a failed or failing bank, exercise the write-down or 5 

conversion power in accordance with the requirements of this Act when one or 6 

more of the following circumstances applies — 7 

(a) the determination has been made that the resolution conditions 8 

have been met, before any resolution action has been taken; 9 

(b) the Authority determines that, unless the write-down or 10 

conversion power is exercised in relation to the relevant capital 11 

instruments, the failed or failing bank would no longer be viable 12 

(in accordance with section 45(2)); 13 

(c) in the case of relevant capital instruments issued by a subsidiary, 14 

and where those capital instruments are recognised for the 15 

purposes of meeting any minimum requirements for own funds 16 

and eligible liabilities under section 36, the Authority determines 17 

that the group would no longer be viable (in accordance with 18 

section 45(2)) unless the write-down or conversion power is 19 

exercised; 20 

(d) in the case of relevant capital instruments issued by a parent, and 21 

where those capital instruments are recognised for the purposes 22 

of meeting any minimum funds requirements for own funds and 23 

eligible liabilities under section 36, the Authority determines that 24 

the group would no longer be viable (in accordance with section 25 

45(2)) unless the write-down or conversion power is exercised; or  26 

(e) government financial assistance is required by the bank, except in 27 

the circumstances described in section 46(2). 28 

128 Priority of claims under relevant insolvency proceedings  29 

When complying with the requirements in sections 126(4) and 127, the 30 

Authority must exercise the write-down or conversion power in accordance 31 

with the priority of claims under relevant insolvency proceedings, in a way that 32 

produces the following results — 33 

(a) Common Equity Tier 1 items are reduced first in proportion to the 34 

losses and to the extent of their capacity and the Authority takes 35 

one or both of the actions specified in section 108(1) in respect of 36 

the holders of Common Equity Tier 1 instruments; 37 

(b) the principal amount of Additional Tier 1 instruments is written-38 

down or converted into Common Equity Tier 1 instruments or 39 

both, to the extent required to achieve the resolution objectives or 40 
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to the extent of the capacity of the relevant capital instruments, 1 

whichever is lower; and  2 

(c) the principal amount of Tier 2 instruments is written-down or 3 

converted into Common Equity Tier 1 instruments or both, to the 4 

extent required to achieve the resolution objectives or to the extent 5 

of the capacity of the relevant capital instruments, whichever is 6 

lower. 7 

129 Effect of writing down of principal amount 8 

(1) Where the principal amount of a relevant capital instrument is written-9 

down — 10 

(a) the reduction of that principal amount is permanent, subject to 11 

any write up in accordance with section 107(3);  12 

(b) no liability to the holder of the relevant capital instrument 13 

remains under or in connection with that amount of the 14 

instrument which has been written-down, except for any liability 15 

already accrued, and any liability for damages that may arise as a 16 

result of an appeal challenging the legality of the exercise of the 17 

write-down or conversion power (but this does not prevent the 18 

provision of Common Equity Tier 1 instruments to a holder of 19 

relevant capital instruments in accordance with subsections (2) 20 

and (3)); and 21 

(c) no compensation is paid to any holder of the relevant capital 22 

instruments other than in accordance with subsections (2) and (3). 23 

(2) In order to effect a conversion of relevant capital instruments under 24 

section 128(b), the Authority may require banks to issue Common Equity 25 

Tier 1 instruments to the holders of the relevant capital instruments.  26 

(3) The relevant capital instruments may be converted only where the 27 

following conditions are met — 28 

(a) those Common Equity Tier 1 instruments are issued by the bank 29 

with the agreement of the Authority; 30 

(b) those Common Equity Tier 1 instruments are issued prior to any 31 

issuance of shares by that bank for the purposes of provision of 32 

own funds by an Isle of Man public body; 33 

(c) those Common Equity Tier 1 instruments are awarded and 34 

transferred without delay, following the exercise of the write-35 

down or conversion power; and  36 

(d) the conversion rate that determines the number of Common 37 

Equity Tier 1 instruments that are provided in respect of each 38 

relevant capital instrument complies with the principles set out in 39 

section 112(1). 40 
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Default event provisions  1 

130 Disregarded factors regarding default event provisions  2 

(1) The following will be disregarded in determining whether a default 3 

event provision applies — 4 

(a) a crisis prevention measure, crisis management measure or 5 

recognised foreign resolution action taken in relation to a bank in 6 

resolution (or any member of the bank in resolution’s group); and  7 

(b) the occurrence of any event directly linked to the application of 8 

such measure or action, 9 

provided that the substantive obligations under the contract, including 10 

payment and delivery obligations and the provision of collateral, 11 

continue to be performed. 12 

(2) Subsection (1) applies where a contract or other agreement — 13 

(a) is entered into by a bank or a foreign bank;  14 

(b) is entered into by a subsidiary undertaking of a bank or foreign 15 

bank, whose obligations are guaranteed by a company which is a 16 

member of the same group as the bank or foreign bank; or  17 

(c) is entered into by an entity which is a member of the same group 18 

as the bank or foreign bank,  19 

and the substantive obligations provided for in the contract or agreement 20 

(including payment and delivery obligations and provision of collateral) 21 

continue to be performed. 22 

131 Resolution instruments and share transfer orders  23 

[Jersey.2017/10/75 and drafting] 24 

(1) A resolution instrument or share transfer order may make provision for 25 

subsection (2) or (3) to apply in circumstances where section 130(1) 26 

would not apply.  27 

(2) If this subsection applies, the resolution instrument or share transfer 28 

order must be disregarded in determining whether a default event 29 

provision applies.  30 

(3) If this subsection applies, the resolution instrument or share transfer 31 

order must be disregarded in determining whether a default event 32 

provision applies; except so far as the resolution instrument or share 33 

transfer order provides otherwise.  34 

(4) A reference in subsection (1), (2) or (3) to a resolution instrument or share 35 

transfer order is a reference to — 36 

(a) the making of the resolution instrument or share transfer order;  37 
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(b) anything to be done under the resolution instrument or share 1 

transfer order or is to be, or may be, done under the resolution 2 

instrument or share transfer order; and  3 

(c) any action or decision taken or made under this Act or another 4 

enactment in so far as it resulted in, or was connected to, the 5 

making of the resolution instrument or share transfer order.  6 

(5) A provision in a resolution instrument or share transfer order under 7 

subsection (4) may apply subsection (2) or (3) — 8 

(a) generally or only for specified purposes, cases or circumstances; 9 

or  10 

(b) differently for different purposes, cases or circumstances.  11 

(6) A thing is not done under a resolution instrument or a share transfer 12 

order for the purposes of subsection (4)(b) merely by virtue of being 13 

done — 14 

(a) under a contract or other agreement;  15 

(b) in exercise of rights; or  16 

(c) in fulfilment of obligations, 17 

which have been affected by the resolution instrument or share transfer 18 

order.  19 

International obligations 20 

132 Potential impact of resolution action  21 

(1) Where the bank is a group entity, the Authority must, without prejudice 22 

to the application of the resolution objectives in the Island, — 23 

(a) take into account the potential impact of the resolution action in 24 

all of the jurisdictions in which its subsidiaries or branches 25 

operate; and  26 

(b) in the manner specified in 133(1) — 27 

(i) apply the resolution tools; and  28 

(ii) exercise the resolution powers. 29 

(2) The Authority must comply with subsection (1)(b) in a way that — 30 

(a) minimises the impact on other group entities and on the group as 31 

a whole; and  32 

(b) minimises the adverse effects on financial stability elsewhere. 33 
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133 International obligations notice  1 

(1) The Authority must not carry out an action if that action would be likely 2 

to contravene an international obligation of the United Kingdom or the 3 

Island. 4 

(2) For the purpose of ascertaining whether an international obligation of 5 

the United Kingdom or the Island would be contravened, a notice under 6 

subsection (2) (“an international obligations notice”) may be served on 7 

the Authority by any of the following persons — 8 

(a) the Attorney General; or 9 

(b) the Treasury. 10 

(3) An international obligations notice — 11 

(a) either — 12 

(i) states (with specified reasons) that the person serving it 13 

believes that a proposed action of the Authority would 14 

cause the Island to contravene its international obligations; 15 

or  16 

(ii) confirms that the person serving it does not believe such 17 

proposed action would cause the Island to contravene its 18 

international obligations; and  19 

(b) specifies certain actions which the Authority must or must not 20 

take in order for the Island to comply with its international 21 

obligations. 22 

(4) The Authority may request the Attorney General or the Treasury to serve 23 

an international obligations notice where the Authority is of the view 24 

that it is at risk of taking an action which may contravene an 25 

international obligation of the Island.  26 

(5) An international obligations notice must be in writing and may be 27 

withdrawn (generally, partially or conditionally).  28 

(6) Nothing in this section requires any person or body to opine on a 29 

technical area which is outside its competence, jurisdiction or technical 30 

expertise. 31 

(7) On receipt of an international obligations notice, the Authority must 32 

consider alternative courses of action that achieve the resolution 33 

objectives but avoid the objections on which the international obligations 34 

notice is based.  35 
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Assessment process  1 

134 Timely assessment of new shareholders, etc.  2 

(1) The Authority must assess new shareholders of a bank or the transferee 3 

of its business, with a view to enabling the Authority to perform a 4 

stabilisation in a timely manner and protect financial stability. This 5 

assessment must be carried out in a timely manner that does not delay 6 

the application of the stabilisation tool.  7 

(2) The FSA must ensure that an application for licence is considered, in 8 

conjunction with a transfer or conversion pursuant to a stabilisation tool, 9 

in a timely manner.  10 

Restriction on normal insolvency proceedings 11 

135 Restriction on commencement of normal insolvency proceedings  12 

Where — 13 

(a) a stabilisation power has been exercised in respect of a bank; or  14 

(b) the resolution conditions are met in relation to the relevant bank, 15 

normal insolvency proceedings may not be commenced in relation to that bank 16 

except by, or with the consent of, the Authority.  17 

Other general resolution powers  18 

136 Power of Authority to apply resolution tools  19 

(1) The Authority has all the powers reasonably necessary to apply the 20 

resolution tools to banks which meet the resolution conditions.  21 

(2) In particular, the Authority has the following resolution powers, which it 22 

may exercise individually or in any combination, for the purpose of 23 

enabling the Authority to achieve the resolution objectives — 24 

(a) the power to require any person to provide any information 25 

required for the Authority to decide upon and prepare a 26 

resolution action, including updates and supplements of 27 

information provided in the resolution plans and including 28 

requiring information to be provided through on-site inspections;  29 

(b) the power to take control of a bank in resolution and exercise all 30 

the rights and powers conferred upon the shareholders, other 31 

owners and management of the bank in resolution, including 32 

control over the bank in resolution so as to — 33 

(i) operate and conduct activities and services of the bank in 34 

resolution with all the powers of its shareholders and 35 

management; and  36 
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(ii) manage and dispose of the assets and property of the bank 1 

in resolution, whether directly by the Authority or 2 

indirectly by a person or persons appointed by the 3 

Authority; 4 

(c) the power to take resolution actions without taking control over 5 

the bank in resolution, having regard to the resolution objectives 6 

and the general principles of resolution and the specific 7 

circumstances of the bank in resolution;  8 

(d) the power to transfer to another entity, with the consent of that 9 

entity, shares issued by a bank in resolution; 10 

(e) the power to transfer to another entity, with the consent of that 11 

entity, rights, assets or liabilities of a bank in resolution; 12 

(f) the write-down or conversion power and each of its component 13 

parts;  14 

(g) the power — 15 

(i) to amend or alter the maturity date of debt instruments 16 

and other eligible liabilities issued by a bank in resolution; 17 

or  18 

(ii) to amend — 19 

(A) the amount of interest payable under such 20 

instruments and other eligible liabilities, or  21 

(B) the date on which the interest becomes payable, 22 

including by suspending payment for a temporary 23 

period (except for secured liabilities pursuant to 24 

section 103);  25 

(h) the power to close out and terminate financial contracts or 26 

derivative contracts for the purposes of applying section 112; 27 

(i) the power to remove or replace the management of a bank in 28 

resolution;  29 

(j) subject to the protection of security arrangements, the power to 30 

provide for a transfer to take effect free from any liability or 31 

encumbrance affecting the financial instruments, rights, assets or 32 

liabilities transferred (and for that purpose any right of 33 

compensation in accordance with the resolution safeguards will 34 

not be considered to be a liability or encumbrance);  35 

(k) the power to remove rights to acquire further shares;  36 

(l) the power to request that a relevant authority discontinue or 37 

suspend the admission to trading on a regulated market of 38 

financial instruments relating to a bank in resolution; 39 

(m) the power to provide for a recipient of shares, assets, rights or 40 

liabilities under the sale of business tool or bridge bank tool to be 41 

treated as if it were the bank in resolution for the purposes of any 42 
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rights or obligations of, or actions taken by, the bank in resolution, 1 

including, subject to the provisions relating to the use of the sale 2 

of business tool and the bridge banking tool, any rights or 3 

obligations relating to participation in market infrastructure;  4 

(n) the power to require the bank in resolution or the recipient of 5 

transferred shares, assets, rights or liabilities to provide the other 6 

with information and assistance;  7 

(o) the power to cancel or modify the terms of a contract to which the 8 

bank in resolution is a party or substitute a recipient as a party;  9 

(p) the power to provide for continuity arrangements necessary to 10 

ensure that the resolution action is effective and, where relevant, 11 

the business transferred may be operated by the recipient, 12 

including, in particular — 13 

(i) the continuity of contracts entered into by the bank in 14 

resolution; and  15 

(ii) the substitution of the recipient for the bank in resolution 16 

in any legal proceedings relating to any financial 17 

instrument, right, asset or liability that has been 18 

transferred; 19 

(q) the power to require a bank in resolution or any of its group 20 

entities to provide any operational services or facilities that are 21 

necessary to enable the recipient of transferred shares, assets, 22 

rights or liabilities to operate the transferred business effectively, 23 

including where the provider of such services or facilities has 24 

entered into relevant insolvency proceedings;  25 

(r) the power to suspend any payment or delivery obligations 26 

pursuant to any contract to which a bank in resolution is party 27 

from the publication of a notice of suspension in accordance with 28 

section 145 until midnight in the Island at the end of the business 29 

day following that publication, provided that — 30 

(i) where a payment or delivery obligation would have been 31 

due during the suspension period, the payment or delivery 32 

obligation is due immediately upon expiry of the 33 

suspension period;  34 

(ii) where a payment or delivery obligation has been 35 

suspended, the payment and delivery obligations of the 36 

counterparty under the contract will also be suspended for 37 

the same period of time;  38 

(iii) any suspension under this provision does not apply to 39 

payment and delivery obligations owed to payment and 40 

security settlement systems, central counterparties and 41 

central banks; and  42 

(iv) when exercising this power, the Authority must — 43 
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(A) have regard to the impact the exercise of the power 1 

might have on the orderly functioning of financial 2 

markets; and  3 

(B) carefully assess the appropriateness of extending 4 

the suspension to eligible protected deposits; and  5 

(s) the power to restrict secured creditors of a bank in resolution from 6 

enforcing security interests in relation to any assets of that bank 7 

from the publication of a notice of the restriction in accordance 8 

with section 145 until midnight in the Island at the end of the 9 

business day following that publication, provided that — 10 

(i) the Authority may not exercise this power in relation to 11 

any security interest of payment and securities settlement 12 

systems, central counterparties and central banks over 13 

assets pledged or provided by way of margin or collateral 14 

by the bank in resolution;  15 

(ii) where section 143 applies, the Authority must ensure that 16 

any restrictions imposed pursuant to this power are 17 

consistent for all group entities in relation to which a 18 

resolution action is taken; and  19 

(iii) where exercising this power, the Authority must have 20 

regard to the impact the exercise of that power might have 21 

on the orderly functioning of financial markets. 22 

137 Requirements for provision of services and facilities under section 136 23 

(1) The services and facilities provided in accordance with section 136(2)(q) 24 

must be provided on the following terms — 25 

(a) where the services and facilities were provided under an 26 

agreement to the bank in resolution immediately before the 27 

resolution action was taken and for the duration of that 28 

agreement, on the same terms; or  29 

(b) where there is no agreement or where the agreement has expired, 30 

on reasonable terms. 31 

(2) The general powers set out in section 136(2) do not affect — 32 

(a) the right of an employee of the bank in resolution to terminate a 33 

contract of employment; or  34 

(b) subject to sections 130(1) and 136(2)(r) and (s), any right of a party 35 

to a contract to exercise rights under the contract.  36 

(3) The rights referred to in subsection (2)(b) include the right to terminate, 37 

where entitled to do so in accordance with the terms of the contract by 38 

virtue of an act or omission by — 39 

(a) the bank in resolution prior to the relevant transfer; or  40 

(b) the recipient after the relevant transfer. 41 
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(4) The following requirements do not apply to the exercise of the resolution 1 

tools — 2 

(a) subject to any requirements set out in this Act to seek the 3 

approval of another public authority in the Island, the 4 

requirement to obtain approval or consent from any person either 5 

public or private, including the shareholders or creditors of the 6 

bank in resolution; and  7 

(b) prior to the exercise of a resolution tool, procedural requirements 8 

to notify any person including any requirement to publish any 9 

notice or prospectus or to file or register any document with any 10 

other authority (except as set out in this Act). 11 

(5) Without prejudice to the generality of subsection (4), the Authority may 12 

exercise the resolution powers irrespective of any restriction on, or 13 

requirement to obtain consent for, the transfer of the financial 14 

instruments, rights, assets or liabilities in question that might otherwise 15 

apply.  16 

Creditor protections and the “no creditor worse off” principle 17 

138 Treatment of shareholders and creditors in the case of partial transfers 18 

and application of the bail-in tool  19 

(1) Where the Authority transfers only part of the assets, rights and 20 

liabilities of the bank in resolution, the shareholders and creditors whose 21 

claims have not been transferred must receive in satisfaction of their 22 

claims at least as much as they would have received if the bank in 23 

resolution had been wound-up under relevant insolvency proceedings at 24 

the time when the decision was taken to stabilise the bank. 25 

This subsection does not apply where subsection (2) applies. 26 

(2) Where the Authority applies the bail-in tool, it must do so in such a 27 

manner as to ensure that the shareholders and creditors whose claims 28 

have been written-down or converted to equity do not incur greater 29 

losses than they would have incurred if the bank in resolution had been 30 

wound-up under relevant insolvency proceedings immediately at the 31 

time when the decision was taken to stabilise it.  32 

139 Claims for compensation from the Fund 33 

If the difference of treatment valuation carried out in accordance with section 66 34 

determines that any shareholder or creditor has incurred greater losses than it 35 

would have incurred in a winding-up under relevant insolvency proceedings, 36 

the shareholder or creditor may make a claim for compensation to the Fund.  37 
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Partial transfers  1 

140 Application of protections under section 141 2 

Where the Authority — 3 

(a) transfers some of the assets, rights or liabilities of a bank in 4 

resolution to another entity or, in the exercise of a resolution tool, 5 

from a bridge bank or asset management vehicle to another 6 

person; or  7 

(b) exercises the power in section 136(2)(o) to cancel or modify the 8 

terms of a contract to which the bank in resolution is a party or 9 

substitute a recipient as a party,  10 

then the protections in section 141 apply.  11 

141 Protected arrangements  12 

(1) Where section 140 applies, the following arrangements are protected — 13 

(a) security arrangements;  14 

(b) title transfer financial collateral arrangements;  15 

(c) set-off arrangements;  16 

(d) netting arrangements;  17 

(e) covered bonds; and 18 

(f) structured finance arrangements.  19 

(2) The requirement under section 140 applies irrespective of the number of 20 

parties involved in the arrangements, and irrespective of whether the 21 

arrangements — 22 

(a) are created by contract, trusts or other means, or arise 23 

automatically by operation of law; or  24 

(b) arise under or are governed in whole or in part by the law of 25 

another jurisdiction.  26 

142 Restrictions on transfer 27 

(1) For the reason specified in subsection (2), the following actions are 28 

prohibited — 29 

(a) the transfer of some of the rights and liabilities that are protected 30 

under any of the arrangements between the bank in resolution 31 

and another person; and  32 

(b) the modification or termination of rights and liabilities that are 33 

protected under any of the arrangements through the exercise of 34 

ancillary powers. 35 

In this subsection, “arrangements” means the arrangements specified in 36 

subsection (2). 37 
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(2) The reason referred to in subsection (1) is to protect — 1 

(a) title transfer financial collateral arrangements referred to in 2 

section 141(1)(b);  3 

(b) set-off arrangements referred to in section 141(1)(c); and  4 

(c) netting arrangements referred to in section 141(1)(d). 5 

(3) In order to protect liabilities secured under security arrangements 6 

referred to in section 141(1)(a), the following are prohibited — 7 

(a) the transfer of assets against which a liability is secured, unless 8 

that liability and the benefit of the security are also transferred;  9 

(b) the transfer of a secured liability, unless the benefit of the security 10 

is also transferred;  11 

(c) the transfer of the benefit of the security, unless the secured 12 

liability is also transferred; and 13 

(d) the modification or termination of a security arrangement through 14 

the use of ancillary powers, if the effect of that modification or 15 

termination is that the liability ceases to be secured.  16 

(4) In order to protect structured finance arrangements (including 17 

arrangements referred to in section 141(1)(e) and (f)), the following are 18 

also prohibited — 19 

(a) the transfer of some of the assets, rights and liabilities which 20 

constitute or form part of a structured finance arrangement, 21 

including arrangements referred to in section 141(1)(e) and (f), to 22 

which the bank in resolution is party; and  23 

(b) the termination or modification through the use of ancillary 24 

powers of assets, rights and liabilities which constitute or form 25 

part of a structured finance arrangement, including arrangements 26 

referred to in section 141(1)(e) and (f), to which the bank in 27 

resolution is party. 28 

(5) Notwithstanding subsections (1) to (4), where necessary in order to 29 

ensure availability of the covered deposits the Authority may — 30 

(a) transfer covered deposits which are part of any of those 31 

arrangements without transferring other assets, rights or liabilities 32 

that are part of the same arrangements; and  33 

(b) transfer, modify or terminate those assets, rights and liabilities 34 

without transferring the covered deposits. 35 

143 Payment and settlement systems unaffected  36 

The application of a resolution tool does not affect the operation of payment 37 

and settlement systems where the Authority — 38 

(a) transfers some of the assets, rights or liabilities of a bank in 39 

resolution to another entity; or  40 
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(b) uses powers under section 136(2) to cancel or amend the terms of 1 

a contract to which the bank in resolution is a party or to 2 

substitute a recipient as a party. 3 

Confirmation by court order 4 

144 Court references regarding use of resolution tools  5 

(1) The Authority may apply to the Court for the determination of a 6 

question arising in relation to the taking of a resolution action. 7 

(2) The Court, if satisfied that it will be just and beneficial to do so, may — 8 

(a) accede wholly or partially to the application, on such terms and 9 

conditions as it thinks fit; or  10 

(b) make such other order on the application, as it thinks just. 11 

(3) An order made under subsection (2) may specify that the Authority may 12 

apply a resolution tool, exercise a resolution power or take a resolution 13 

action specified in the order. 14 

Procedural requirements  15 

145 Requirement for publication  16 

(1) The Authority must, as soon as reasonably practicable after the creation 17 

of an order by which a resolution action is taken, publish or procure the 18 

publication of — 19 

(a) a copy of the order (including a recognition order); and  20 

(b) a notice summarising the key terms of the order and the effects of 21 

the resolution action; in particular — 22 

(i) the effects on retail customers; and  23 

(ii) if applicable, the terms and period of suspension or 24 

restriction referred to in section 136(2)(s). 25 

Publication must be by the means specified in subsection (2).  26 

(2) The means referred to in subsection (1) are — 27 

(a) by sending it to the Treasury and the DCS Manager; 28 

(b) by publishing it on the websites of the Authority, the Isle of Man 29 

Government and the bank in resolution; and  30 

(c) by publishing it in — 31 

(i) a newspaper regularly circulated in the Island; and  32 

(ii) any newspaper or other publication which, in the opinion 33 

of the Authority, is likely to bring it to the attention of 34 

affected persons; and  35 
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(d) if securities issued by the bank in resolution have been admitted 1 

to trading on a regulated market, by means of a relevant 2 

regulatory information service. 3 

(3) In this section, “regulatory information service” means a service 4 

approved by the Authority to disseminate information in accordance 5 

with this Act.  6 

146 Notification requirements 7 

(1) The management of a bank must without delay notify the Authority 8 

where they consider that the bank is failing or likely to fail within the 9 

meaning of section 46.  10 

(2) Where the Authority determines that the resolution conditions are met in 11 

relation to a bank, it must without delay communicate that 12 

determination to the following — 13 

(a) the DCS Manager;  14 

(b) the Treasury;  15 

(c) the home resolution authorities in relation to the bank’s group; 16 

(d) the home regulatory supervisors in relation to the bank’s group;  17 

(e) the resolution authorities of any branch of the bank, if it is a bank 18 

incorporated in the Island; 19 

(f) the regulatory supervisors of any branch of the bank, if it is a bank 20 

incorporated in the Island;  21 

(g) the central bank in the home jurisdiction of the bank’s group; and 22 

(h) the deposit guarantee system in the home jurisdiction of the 23 

bank’s group.  24 

147 Authority to determine whether resolution conditions met  25 

(1) On receiving a notification that a bank may be failing or likely to fail, the 26 

Authority must determine whether the resolution conditions are met in 27 

respect of that bank. 28 

(2) A determination made under subsection (1) must be recorded with 29 

information about the reasons for the determination and the actions that 30 

the Authority intends to take as a result of it.  31 

(3) As soon as reasonably practicable after taking a resolution action, the 32 

Authority must notify the bank in resolution and all the parties listed in 33 

section 146(2) that — 34 

(a) the resolution conditions have  been met; and  35 

(b) it has taken resolution action. 36 
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PART 11 – RECOGNITION OF FOREIGN RESOLUTION 1 

ACTIONS 2 

148 Recognition orders 3 

(1) Where the Authority is notified of a foreign resolution action in respect 4 

of a bank, the Authority must make an order (a “recognition order”) 5 

which — 6 

(a) recognises the action;  7 

(b) refuses to recognise the action; or  8 

(c) recognises part of the action and refuses to recognise the 9 

remainder.  10 

Tynwald procedure – affirmative. 11 

(2) The Authority must consult the Treasury before making an order under 12 

subsection (1). 13 

(3) The Authority may refuse to recognise a foreign resolution action (or 14 

part of it) if the Authority is satisfied that one or more of the following 15 

conditions is met — 16 

(a) recognition would have an adverse effect on financial stability in 17 

the Island;  18 

(b) the taking of action by the Authority, in relation to an Island-19 

located branch a foreign bank, is necessary to achieve one or more 20 

of the resolution objectives;  21 

(c) under the foreign resolution action, creditors (including in 22 

particular depositors) located or payable in the Island would not, 23 

by reason of being located in the Island, receive the same 24 

treatment, and have similar legal rights, as creditors (including 25 

depositors) who are located or payable in the foreign jurisdiction 26 

concerned; or 27 

(d) recognition of, and taking action in support of, the foreign 28 

resolution action would have material fiscal implications for the 29 

Island. 30 

149 Legal effect of foreign resolution action  31 

(1) When a recognition order has been made by the Authority pursuant to 32 

section 148(1) which recognises a foreign resolution action (or part of it), 33 

such foreign resolution action (or part of it) produces the same legal 34 

effects in the Island as it would have produced had it been made under 35 

Manx law.  36 

(2) For the purposes of supporting, or giving full effect to, a recognised 37 

foreign resolution action, the Authority may exercise in relation to a 38 

foreign bank — 39 
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(a) one or more of the stabilisation tools; or  1 

(b) one or more of the stabilisation powers,  2 

that would be available to the Authority were the bank incorporated in 3 

the Island.  4 

(3) Without limiting section 148, the Authority may make a recognition 5 

order that has effect in respect of a bank which — 6 

(a) is an Isle of Man subsidiary of a foreign bank; and  7 

(b) both recognises the group resolution action and carries out certain 8 

actions under this Act on the entity in the Island. 9 

150 Permitted scope of order 10 

(1) A recognition order may — 11 

(a) include incidental, consequential or transitional provisions which 12 

may be general or for specified purposes, cases or circumstances; 13 

and  14 

(b) make different provisions for different purposes, cases or 15 

circumstances. 16 

(2) As soon as reasonably practicable after the creation of a recognition 17 

order, the Authority must comply with the requirements of section 145.  18 

(3) Any decision by the Authority — 19 

(a) not to recognise a foreign resolution action;  20 

(b) to recognise a foreign resolution action only in part; or  21 

(c) to take independent actions to resolve a subsidiary within a global 22 

banking group,  23 

must be communicated clearly to the group in question and to the 24 

resolution authority in the group’s home jurisdiction. This 25 

communication must include the rationale for the decision. 26 

PART 12 – POST RESOLUTION ACTION  27 

151 Authority to report to the Treasury 28 

(1) The Authority must submit a report (a “subsection (1) report”) to the 29 

Treasury with respect to any resolution action taken. This report must be 30 

submitted within 12 months of the conclusion of such resolution action. 31 

(2) A subsection (1) report must include — 32 

(a) a summary of the financial information relating to the resolution 33 

of the bank, including the findings of each of the valuations 34 

carried out, in particular outlining the findings of the valuations 35 
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in relation to the position of creditors and the no creditor worse 1 

off safeguard;  2 

(b) an outline of the other information available to the Authority on 3 

the basis of which it made the decision to take resolution action;  4 

(c) if relevant, a review of the quality of such information;  5 

(d) an outline of relevant information, which has subsequently come 6 

into the possession of the Authority, highlighting the extent to 7 

which that information has changed from the information which 8 

formed the basis of its decision to take resolution action;  9 

(e) a review of the decision to take resolution action, including an 10 

assessment of the extent to which the information which has 11 

subsequently come into the possession of the Authority might 12 

have led the Authority to have made a different decision had that 13 

information been in its possession at the time that the decision 14 

was made;  15 

(f) an assessment of the effect of the resolution action and the extent 16 

to which that effect is consistent with the intended effect of the 17 

resolution action;  18 

(g) an assessment of lessons learned, including practical hurdles 19 

encountered and any fundamental deficiencies of this Act 20 

identified as a result of the resolution action; and 21 

(h) proposals, if any, for changes to address the lessons learned. 22 

(3) In the case of every subsection (1) report produced, the Authority must 23 

— 24 

(a) redact the subsection (1) report to the extent it considers 25 

appropriate; and  26 

(b) lay the appropriately redacted version before Tynwald,  27 

at the earliest opportunity. 28 

PART 13 – BANK WINDING-UP PROCEDURE 29 

Application for an order to enter a bank into the bank winding-up procedure  30 

152 Application for bank winding-up order  31 

(1) An application for a bank winding-up order may be made by — 32 

(a) the Authority;  33 

(b) the Treasury; or  34 

(c) a shareholder or creditor of the bank. 35 

(2) An application for a bank winding-up order under subsection (1) — 36 



Bank (Recovery and Resolution) Bill 2020 Section 153 

 

 

c  Page 117  

 

(a) must be made in the form specified by the court; 1 

(b) must be accompanied by an affidavit of a representative of the 2 

applicant setting out the grounds for the application;  3 

(c) may, where relevant, be accompanied by an affidavit of a 4 

representative of the Authority giving the opinion of the 5 

Authority in relation to the bank continuing, or failing to 6 

continue, to satisfy the Authority that it is a fit and proper person 7 

to be registered to undertake deposit-taking business; and  8 

(d) must nominate one or more persons to be appointed as a bank 9 

liquidator of the bank being wound-up.  10 

153 Application of the Companies Acts  11 

(1) The provisions of the Companies Acts 1931 to 2004 and the Companies Act 12 

2006 relating to the winding-up of companies have effect in relation to a 13 

bank. This is subject to the provisions of this Part. 14 

(2) The Authority may present a petition for winding-up of a bank on any of 15 

the grounds set out in section 155. 16 

(3) A person other than the Authority may not present a petition for the 17 

winding-up of a bank unless — 18 

(a) the person has given 10 days’ written notice to the Authority of 19 

his intention to do so; and  20 

(b) the Authority has confirmed in writing that it has no objection to 21 

the person doing so. 22 

(4) If a bank is being wound-up and the Authority has reason to believe that 23 

any of the grounds set out in section 155 applies, the Authority may 24 

apply to the Court to have the bank wound-up by the Court in 25 

accordance with this Part. 26 

154 Objectives of the bank liquidator in performance of duties 27 

(1) The objectives of the bank liquidator in a bank winding-up procedure are 28 

— 29 

(a) to work with the DCS to ensure that as soon as is reasonably 30 

practicable, each depositor to whom the bank has a liability in 31 

respect of an eligible protected deposit — 32 

(i) has the relevant account transferred to another bank; or  33 

(ii) receives payment from (or on behalf of) the DCS, if 34 

applicable, or from the deposit guarantee system of 35 

another jurisdiction in which the bank has branches as 36 

applicable; 37 

(b) in circumstances where part of the business of a bank has been 38 

sold to a private sector purchaser using the sale of business tool, 39 
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or transferred to a bridge bank using the bridge bank tool, to 1 

support the transferee by ensuring the supply of such services 2 

and facilities by the residual bank as are required to enable the 3 

transferee, in the opinion of the Authority, to operate the 4 

transferred business effectively; and 5 

(c) to wind-up the affairs of the bank so as to achieve the best results 6 

for the bank’s creditors as a whole. 7 

(2) In subsection 1(c), the phrase “so as to achieve the best results for the 8 

bank’s creditors as a whole” does not require the winding-up to be done 9 

quickly. 10 

(3) In the subsequent provisions of this Act, the objectives specified in 11 

subsection (1) are referred to as follows — 12 

(a) the objective in subsection (1)(a) is referred to as “Objective 1”; 13 

(b) the objective in subsection (1)(b) is referred to as “Objective 2”; 14 

(c) the objective in subsection (1)(c) is referred to as “Objective 3”. 15 

(4) The objectives are listed in subsection (3) in descending order of priority. 16 

Despite this the bank liquidator must, immediately upon being 17 

appointed and so far as practicable, begin working towards all of the 18 

objectives. 19 

155 Grounds for an application  20 

(1) The grounds for an application for a bank winding-up order are — 21 

(a) a bank is unable, or likely to become unable, to pay its debts;  22 

(b) the winding-up of a bank would be in the public interest; or  23 

(c) the winding-up of a bank would be just and equitable. 24 

(2) The Court may grant an application and make a bank winding-up order 25 

if it is satisfied that — 26 

(a) grounds specified in subsection (1)(a) or (c) apply; and  27 

(b) either of the following criteria is satisfied — 28 

(i) having regard to timing and other relevant circumstances, 29 

it is not reasonably likely that (ignoring the stabilisation 30 

powers), any action will be taken by or in respect of the 31 

bank that will prevent the failure or likely failure of the 32 

bank within a reasonable timeframe; or 33 

(ii) paragraph (b) of subsection (1) applies. 34 

(3) If the application is made to the Court by the Authority, the Court may 35 

grant the application and make a bank winding-up order if it is satisfied 36 

that — 37 

(a) the ground in subsection (1)(a) applies;  38 
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(b) the Authority has made or intends to make a property transfer 1 

instrument under the sale of business tool or bridge bank tool; 2 

and  3 

(c) the residual bank is unable to pay its debts as they fall due or 4 

would become so as a result of the property transfer instrument 5 

that the Authority intends to make. 6 

156 Duty to give notice of winding-up application  7 

(1) In the winding-up of a bank (if the FSA was not the petitioner) — 8 

(a) the FSA is entitled to be a noticed party in all applications brought 9 

in the course of the winding-up; and  10 

(b) the FSA may make representations to the Court. 11 

(2) The following persons may make representations, and are entitled to be 12 

heard, at proceedings for the granting of a bank winding-up order — 13 

(a) the Authority;  14 

(b) the Treasury;  15 

(c) the bank or its shareholders; and 16 

(d) upon application to the Court and with the leave of the Court, 17 

other interested parties. 18 

157 Restriction on using other insolvency procedures 19 

(1) Despite any other rule of law to the contrary, the following are barred — 20 

(a) the right to take any proceedings in bankruptcy against a bank 21 

other than proceedings to wind-up a bank under this Part; and  22 

(b) the right to wind-up a bank under section 162 of the Companies 23 

Act 1931.  24 

(2) The Court must consult the Authority before it makes a decision on the 25 

application of a bank or any shareholder or creditor of a bank for the 26 

winding-up of that bank. The Court must give due consideration to the 27 

view expressed by the Authority in response to such consultation. 28 

Powers of bank liquidators and effects of the bank winding-up order  29 

158 Power of bank liquidator in a bank winding-up 30 

(1) In a bank winding-up, the powers that a bank liquidator may have are 31 

limited to — 32 

(a) the powers listed in subsection (2); and 33 

(b) all the powers of a liquidator as may, under the Companies Act 34 

1931, be granted with the sanction of the Court or of the bank 35 

liquidation committee. 36 
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However, in order for the bank liquidator to have any of those powers, 1 

the power must be specified in the bank winding-up order.  2 

(2) The powers referred to in subsection (1)(a) are — 3 

(a) the power to do anything necessary or expedient for the pursuit of 4 

the objectives set out in section 154; 5 

(b) the power to comply with a request of the DCS Manager for the 6 

provision of information and to provide any information to the 7 

DCS Manager which the bank liquidator thinks might be useful 8 

for the purpose of cooperating in pursuit of Objective 1; and 9 

(c) the power to support the transferee by continuing to supply such 10 

services and facilities as are required to enable the transferee, in 11 

the opinion of the FSA, to operate the transferred business 12 

effectively. (Note that this power is only exercisable where Objective 2 13 

is relevant.) 14 

159 General effects of bank winding-up order  15 

A bank winding-up order has the following general effects — 16 

(a) where the circumstances of section 154(1)(b) are relevant, the bank 17 

liquidator must, at the request of the Authority, enter into an 18 

agreement for the residual bank to provide services or facilities to 19 

the transferee and — 20 

(i) in pursuing the objective in section 154(1)(b), the bank 21 

liquidator must have regard to the terms of that or any 22 

other agreement entered into between the residual bank 23 

and the transferee;  24 

(ii) in particular, the bank liquidator must avoid action that is 25 

likely to prejudice performance by the residual bank of its 26 

obligations in accordance with those terms;  27 

(iii) the bank liquidator must seek to ensure that such an 28 

agreement provides for consideration to be paid at market 29 

rate, provided that this does not prevent the bank 30 

liquidator from entering into an agreement on any terms 31 

that the bank liquidator thinks necessary in pursuit of the 32 

objective in section 154(1)(b);  33 

(iv) if in doubt about the effect of those terms or their interplay 34 

with the bank winding-up in general, the bank liquidator 35 

may apply to the Court for directions; and  36 

(v) the transferee may apply to the Court for directions about 37 

any dispute or disagreement with the residual bank; 38 

(b) a lien or other right to retain possession of a record of the bank in 39 

winding-up is unenforceable to the extent that its enforcement 40 

would deny possession of the record to the bank liquidator; 41 
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provided that this provision does not apply to a lien on a 1 

document that gives a title to property and is held as such; 2 

(c) all the powers of the directors of the bank cease, except insofar as 3 

the bank liquidation committee sanction their continuation;  4 

(d) it is impermissible for any action to be taken or proceeded with 5 

against the bank or its property, except by leave of the Court and 6 

subject to such terms as the Court may impose. In particular, —  7 

(i) no other insolvency or liquidation proceedings under 8 

Manx law may be brought in respect of the bank; 9 

(ii) despite anything to the contrary in the Judgments 10 

(Reciprocal Enforcement) (Isle of Man) Act 1968, no 11 

application may be made for a judgment against the bank, 12 

to be registered in the Court under that Act and if made, 13 

must not be registered or enforceable under that Act;  14 

(iii) no execution in the Island of any existing judgment in the 15 

Island or elsewhere may be made;  16 

(e) any transfer of shares, not being a transfer made to or with the 17 

sanction of the bank liquidator, and any alteration in the status of 18 

the bank’s members made after the commencement of the bank 19 

winding-up order are void, unless the Court orders otherwise; 20 

(f) any disposition of the bank’s property (excluding any disposition 21 

made with the consent of the bank liquidator) made after the 22 

commencement of the bank winding-up order is void, unless the 23 

Court orders otherwise; and 24 

(g) any attachment, sequestration, distress or execution put in force 25 

against the estate or effects of the bank after the commencement of 26 

the bank’s winding-up order is void. 27 

Bank liquidation committee  28 

160 Duty to establish the Committee  29 

(1) Following the grant of a bank winding-up order, a bank liquidation 30 

committee (“the Committee”) must be established for the purpose of 31 

ensuring that the bank liquidator properly exercises the functions of a 32 

bank liquidator in accordance with the bank winding-up procedure. 33 

(2) Section 191 of the Companies Act 1931 — 34 

(a) ceases to apply to a bank while the Committee exists with respect 35 

to that bank; and 36 

(b) resumes its application to the bank immediately upon the 37 

Committee, by virtue of section 165, ceasing to exist. 38 

(3) The Committee must consist of a representative of, and nominated for 39 

the express purpose of this section by, each of the following — 40 
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(a) the Authority (whose representative must act as Chair of the 1 

Committee);  2 

(b) the FSA (in the capacity of regulatory supervisor);  3 

(c) the DCS Manager; and 4 

(d) the Treasury. 5 

(4) When the Committee is in existence in respect to a bank, a reference in 6 

the Companies Act 1931 or the Companies Act 2006 to “a committee of 7 

inspection” must be construed as a reference to the Committee. 8 

(5) A nominating body under subsection (3) may replace its nominee at any 9 

time. 10 

161 Liquidator’s duty to report to the Committee  11 

(1) The bank liquidator— 12 

(a) must report to the Committee — 13 

(i) as the Court directs in the bank winding-up order;  14 

(ii) at the Committee’s request and on any matter specified by 15 

the Committee; or 16 

(iii) generally, at such intervals as may be agreed between the 17 

bank liquidator and the Committee; and  18 

(b) may report to the Committee — 19 

(i) at any time the bank liquidator thinks fit; and  20 

(ii) on any matter which the bank liquidator thinks is likely to 21 

be of interest to the Committee. 22 

(2) A meeting of the Committee may be summoned — 23 

(a) by any of the members of the Committee; or  24 

(b) by the bank liquidator,  25 

and, in any event, a meeting must be held at least every 28 days from the 26 

date of the winding-up order until the final meeting of the Committee 27 

under section 165. 28 

162 Committee’s recommendation to bank liquidator  29 

(1) As soon as reasonably practicable after its creation, the Committee must 30 

recommend to the bank liquidator that the bank liquidator pursue — 31 

(a) Objective 1; 32 

(b) Objective 2; or  33 

(c) Objective 1 for one specified class of case and Objective 2 for 34 

another. 35 

(See section 154 for the description of the objectives.) 36 

(2) In making a recommendation, the Committee must consider  — 37 
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(a) the desirability of achieving Objective 1 as quickly as possible;  1 

(b) the need for provision of services and facilities in circumstances 2 

where Objective 2 is relevant; and  3 

(c) Objective 3. 4 

(3) If the Committee thinks that the bank liquidator is failing to comply with 5 

its recommendation, it must apply to the Court for directions seeking 6 

confirmation, reversal or modification of the acts or decisions of the bank 7 

liquidator (and the Court may make such consequential order as it thinks 8 

fit).  9 

(4) Where the Committee has not made a recommendation, the bank 10 

liquidator may apply to the Court. 11 

(5) On receipt of an application under subsection (4), the Court may make a 12 

direction in lieu of a recommendation if the Committee fails to make a 13 

recommendation within a period set by the Court.  14 

163 Additional duties of bank liquidator  15 

(1) The duties of a bank liquidator under this Part are in addition to the 16 

other duties of a liquidator. 17 

(2) The bank liquidator must — 18 

(a) keep the Committee informed of progress towards Objective 1; 19 

(b) notify the Committee when, in the bank liquidator’s opinion, 20 

Objective 1 has been achieved entirely so far as is reasonably 21 

practicable (“full payment notification”); 22 

(c) keep the Committee apprised of the ongoing provision of services 23 

and facilities in accordance with Objective 2 and seek to agree an 24 

appropriate timeline for the continuation, wind-down or transfer 25 

to a third party of the maintenance and provision of such services 26 

and facilities;  27 

(d) notify the Committee when, in the bank liquidator’s opinion, 28 

Objective 2 is no longer relevant because — 29 

(i) the services and facilities which were previously being 30 

provided to the transferee in accordance with Objective 2 31 

are no longer required by the transferee; or  32 

(ii) the provision of such services and facilities has been 33 

transferred to a third party (an “Objective 2 notification”); 34 

and  35 

(e) report to the Committee in respect of any other matters which 36 

have been provided for by the Court in the bank winding-up 37 

order or any subsequent order. 38 
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164 Additional duties of the Committee  1 

(1) The Committee must oversee the bank liquidator generally.  2 

(2) As soon as is reasonably practicable after receiving a full payment 3 

notification under section 163(2)(b), the Committee must either — 4 

(a) resolve that Objective 1 has been achieved entirely or so far as is 5 

reasonably practicable (a “full payment resolution”); or  6 

(b) apply to the Court for confirmation, reversal or modification of 7 

the acts or decisions of the bank liquidator with respect to 8 

Objective 1 (and the Court may make such consequential order as 9 

it thinks fit).  10 

(3) As soon as is reasonably practicable after receiving an Objective 2 11 

notification under section 163(2)(d), the Committee must either — 12 

(a) resolve that Objective 2 is no longer relevant because of the 13 

reasons set out at section 163(2)(d) (an “Objective 2 resolution”); 14 

or  15 

(b) apply to the Court for confirmation, reversal or modification of 16 

the acts or decisions of the bank liquidator with respect to 17 

Objective 2 (and the Court may make such consequential order as 18 

it thinks fit).  19 

165 Effect of particular actions of the Committee  20 

(1) Where the Committee passes a full payment resolution or, where 21 

relevant, an Objective 2 resolution, — 22 

(a) the Committee ceases to exist at the end of the meeting at which 23 

that resolution was passed; 24 

(b) the bank liquidator must summon a meeting of creditors; and 25 

(c) at the meeting, a committee of inspection may be appointed in 26 

accordance with section 191 of the Companies Act 1931. 27 

(2) If the Committee ceases to exist by virtue of subsection (1)(a), — 28 

(a) the FSA must be a “noticed party” to legal proceedings relating to 29 

the winding-up of the bank concerned; and  30 

(b) the FSA, if a committee of inspection is appointed, — 31 

(i) may attend meetings of the committee of inspection;  32 

(ii) is entitled to receive copies of all documents relating to the 33 

business of the committee of inspection; and  34 

(iii) may make representations to the committee of inspection. 35 
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166 Court applications by aggrieved persons  1 

(1) A person aggrieved by any action of the Committee before it has passed 2 

a full payment resolution may apply to the Court, and the Court may 3 

make an order (including an order for the repayment of money).  4 

(2) The Court may (whether on application under subsection (1), on the 5 

application of the bank liquidator or otherwise) make an order that the 6 

Committee is to be treated as having passed a full payment resolution. 7 

(3) If the Committee fails to comply with the requirements of section 165(1), 8 

the bank liquidator must apply to the Court for — 9 

(a) an order under subsection (2); or  10 

(b) directions seeking confirmation, reversal or modification of the 11 

acts or decisions of the Committee (and the Court may make such 12 

consequential order as it thinks fit). 13 

167 Processing personal data 14 

(1) A bank liquidator may process sensitive personal data only for the 15 

purpose of achieving the objectives7. 16 

(2) For the purposes of the objectives, the bank liquidator may disclose 17 

sensitive information to a person, including one or more of the following 18 

— 19 

(a) a purchaser or potential purchaser of all or any part of the 20 

business of the bank;  21 

(b) the FSA;  22 

(c) the Treasury; 23 

(d) the DCS; or 24 

(e) a professional adviser. 25 

This subsection does not limit the power of the bank liquidator to 26 

disclose sensitive information in any circumstance or to any person 27 

permitted by the data protection legislation. 28 

(3) Before disclosing any sensitive personal data falling outside subsection 29 

(2), the bank liquidator must seek the approval of the Committee to the 30 

disclosure. However, this requirement does not apply if the proposed 31 

disclosure is routinely required to facilitate the ongoing conduct of 32 

business and the provision of services to depositors. 33 

(4) In this section — 34 

“process” must be construed in accordance with the data protection 35 

legislation;  36 

                                                      
7 See section 154. 
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“sensitive personal data” means information relating to the bank in 1 

winding-up, its customers and its creditors. 2 

PART 14 – MISCELLANEOUS 3 

168 Authority not to be treated as director of a bank 4 

The Authority must not, on account of any provision of this Act, be treated as or 5 

deemed to be a director (shadow or de facto) of a bank. 6 

169 Regulations  7 

The Authority, after consultation with the Treasury, may make regulations that 8 

are necessary or convenient for the better carrying out of the functions under 9 

this Act.  10 

Tynwald procedure – approval required. 11 

170 Civil penalties  12 

(1) If the Authority is satisfied that a bank — 13 

(a) has contravened any provision of this Act;  14 

(b) has contravened any prohibition or requirement imposed under 15 

this Act; or  16 

(c) in purported compliance with any such requirement, has 17 

furnished the Authority with false, inaccurate or misleading 18 

information,  19 

it may require the bank to pay a penalty in respect of the contravention. 20 

(2) The Authority must give written notice to the bank concerned of any 21 

decision under subsection (1), together with a statement of the reasons 22 

for the decision.  23 

(3) The Authority may not in respect of any such contravention require a 24 

bank to pay a penalty under this section if criminal proceedings have 25 

been commenced in respect of the contravention.  26 

(4) When setting the amount of a financial penalty, the Authority must have 27 

regard to any regulations made under subsection (5).  28 

(5) The Authority must make such regulations as are necessary to give effect 29 

to this section with respect to — 30 

(a) the imposition of financial penalties under this section; and  31 

(b) the amount of those penalties. 32 

Tynwald procedure – approval required. 33 

(6) Any amount received as a penalty must be paid into and form part of the 34 

General Revenue of the Island.  35 
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171 Appeals 1 

[Jersey.2017/10/168 and drafting] 2 

(1) A person aggrieved by — 3 

(a) a decision of the Authority to take a crisis prevention measure; or  4 

(b) a decision under this Act of — 5 

(i) the Authority, other than a decision referred to in 6 

paragraph (a); or 7 

(ii) any other person exercising a function or power under this 8 

Act,  9 

may, within 28 days of the decision being made, appeal to the Court in 10 

accordance with this section against the decision. 11 

(2) An appeal under subsection (1) may be made only on the ground that the 12 

decision of the Authority or other person was unreasonable having 13 

regard to all the circumstances of the case. 14 

(3) The right of appeal under subsection (1)(a) is subject to the following —   15 

(a) the lodging of an appeal under subsection (1)(a) must not 16 

automatically suspend the effects of the decision against which 17 

the appeal is made; and  18 

(b) the decision of the Authority to take a crisis prevention measure is 19 

immediately enforceable and gives rise to a rebuttable 20 

presumption that a suspension of its enforcement would be 21 

against the public interest.  22 

(4) Where the decision against which an appeal is made is a crisis 23 

management measure, the right of appeal under subsection (1)(b) is 24 

subject to the following — 25 

(a) the lodging of an appeal does not suspend the effects of the 26 

decision; and  27 

(b) the only remedy available is limited to compensation for the loss 28 

suffered by the applicant as a result of the decision to act.  29 

(5) On an appeal under this section, the Court may make such interim or 30 

final order as it thinks fit.  31 

(6) Subject to subsection (7) — 32 

(a) the revocation of a decision of the Authority does not affect any 33 

subsequent administrative acts or transactions concluded by the 34 

Authority which were based on the revoked decision; and  35 

(b) the remedies for wrongful decision or action by the Authority are 36 

limited to compensation for the loss suffered by the applicant as a 37 

result of the decision to act.  38 

(7) Subsection (6) applies only where it is necessary to protect the interests of 39 

third parties acting in good faith who have acquired shares, assets, rights 40 
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or liabilities of a bank in resolution by virtue of the application of a 1 

resolution tool or the exercise of a resolution power by the Authority. 2 

 3 

 4 

 5 
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SCHEDULE 1 

CONSEQUENTIAL AMENDMENTS TO THE PREFERENTIAL PAYMENTS ACT 2 

1908 3 

Section 5(3) 4 

1 Interpretation  5 

In this Schedule, “the Act” means the Preferential Payments Act 1908. 6 

2 Amendment of section 3 of the Act  7 

For section 3(1) of the Act, substitute the following — 8 

“(1) Where debts are payable in accordance with the priority of creditors, the 9 

following debts must be paid in priority to all other debts and according 10 

to the following order — 11 

(aaaa) in respect of a person to which the Bank (Recovery and Resolution) 12 

Act 2020 applies, all the costs, charges and expenses properly 13 

incurred or payable in a bank winding-up (including the 14 

remuneration of the liquidator);  15 

(aaa) in respect of a person to which the Bank (Recovery and Resolution) 16 

Act 2020 applies, all costs, charges and expenses properly 17 

incurred or payable by the Isle of Man Resolution Authority (as 18 

defined in that Act), the Isle of Man Financial Services Authority 19 

or the Treasury as a result of the taking of resolution action 20 

against a bank; 21 

(aa) where a right of — 22 

(i) a depositor in respect of an “eligible protected deposit” 23 

within the meaning given by regulation 3(2) of the 24 

Depositors’ Compensation Scheme Regulations 2010 or in 25 

regulations made under section 25 of the Financial Services 26 

Act 2008 which amend or replace those Regulations (“the 27 

Depositors’ Compensation Scheme”) held by a bank is 28 

vested in the Scheme Manager of the Isle of Man 29 

Depositors’ Compensation Scheme; 30 

(ii) a depositor in respect of a deposit that — 31 

(A) is held in a branch outside the Island of a bank 32 

incorporated in the Island;  33 
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(B) would be an eligible protected deposit if it were 1 

held in the Island, and is vested in a bank 2 

depositors’ compensation scheme outside the 3 

Island,  4 

so much of any amount owed at the relevant date by the debtor to 5 

the Scheme Manager of the Depositors’ Compensation Scheme or 6 

bank depositors’ compensation scheme, as the case may be, by 7 

virtue of the vested right, as does not exceed the compensation 8 

that would be payable under the Depositors’ Compensation 9 

Scheme to the person or persons to whom the amount is owed; 10 

(a) all debts due to the Crown or to any person on behalf of the 11 

Crown; 12 

(b) all rates due at the relevant date and having become due and 13 

payable within the previous 12 months; 14 

(c) so much of any amount which is owed by the debtor to a person 15 

who is or who has been an employee of the debtor and is payable 16 

by way of remuneration in respect of the whole or any part of the 17 

8 weeks ending on the relevant date as does not exceed £250 for 18 

every complete week making up the period in question; 19 

(d) any amount owed by way of accrued holiday remuneration, in 20 

respect of any period before the relevant date, to a person whose 21 

employment by the debtor has been terminated (whether before, 22 

on or after the relevant date);  23 

(e) any sum ordered to be paid to an apprentice or articled clerk 24 

under section 24 of the Bankruptcy Code 1892;  25 

(f) so much of any amount ordered under the Reserve Forces 26 

(Safeguard of Employment) Act 1985 (of Parliament), as it has 27 

effect in the Island, to be paid by way of compensation, where the 28 

default by reason of which the order for compensation was made 29 

occurred before the relevant date, as does not exceed £800; 30 

(g) all sums which on the relevant date are due from the debtor on 31 

account of Class 1 or Class 2 contributions under the Social 32 

Security Contributions and Benefits Act 1992 (of Parliament) (“the 33 

1992 Act”), as it has effect in the Island, and which became due 34 

from the debtor in the 12 months ending on the relevant date; 35 

(h) all sums which on the relevant date have been assessed on and are 36 

due from the debtor on account of Class 4 contributions under the 37 

1992 Act, being sums which are due to the Treasury and are 38 
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assessed on the debtor up to 5 April next before the relevant date, 1 

but not exceeding in the whole any one year’s assessment;  2 

(i) any sum which is owed by the debtor and is a sum to which 3 

Schedule 4 to the Pensions Schemes Act 1993 (of Parliament), as it 4 

has effect in the Island, applies (contributions to occupational 5 

pension scheme and contributions equivalent premium);  6 

(j) that part of an eligible protected deposit that is not vested in the 7 

Manager of the Isle of Man Depositors’ Compensation Scheme or 8 

is a deposit not vested in a depositors’ compensation scheme 9 

outside the Island or is re-vested back to the depositor by the 10 

Manager of the Isle of Man Depositors’ Compensation Scheme or 11 

by a depositors’ compensation scheme outside the Island, that 12 

does not exceed the relevant maximum compensation level laid 13 

down in the Depositors’ Compensation Scheme; 14 

(k) that part of — 15 

(i) an eligible protected deposit that exceeds the total amount 16 

given priority under paragraphs (aa) and (j); or  17 

(ii) a deposit — 18 

(A) that is held in a bank account in a branch outside 19 

the Island of a bank incorporated in the Island that 20 

would otherwise be an eligible protected deposit 21 

were it held in a bank account in the Island; and  22 

(B) that exceeds the total amount given priority under 23 

paragraphs (aa) and (j); 24 

(l) in respect of a person to which the Bank (Recovery and Resolution) 25 

Act 2020 applies, any other debt which is excluded from being 26 

written-down or converted under section 103 or 104 of that Act.”.  27 

3 Amendment of section 3A of the Act 28 

In section 3A of the Act — 29 

(a) for “paragraph (aa)” of subsection (1), substitute “paragraphs (aa), 30 

(j) and (k)”; and 31 

(b) repeal subsection (2). 32 

 33 

 34 
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